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IMMEDIATE NOTICE 
By Fred. S. Knight. 


Although the provision of automobile liability policies requiring the 
giving of immediate notice of accident to the company has been uni- 
versally sustained by the courts, the word “immediate” is generally in- 
terpreted as meaning within a reasonable time and seldom, if ever, will! 
a court decide that as a matter of law the notice was not given in time. 
In Jackson v. American Automobile Insurance Company, 164 Atlantic 
116; 80 Insurance Law Journal 1135, the court held that unless the 
delay had been so great that the court might rule it as a question of 
law, what is a reasonable time must be decided by the jury. 


An automobile liability policy issued by the defendant, American 
\utomobile Insurance Company to one Jackson, contained a provision 
that upon the occurrence of any loss or accident covered thereby, and 
irrespective of whether the injury or damage was apparent at the time, 
the assured should give immediate written notice thereof to the company 
or to any of its duly authorized agents with the fullest information ob- 
tamable at the time. It was also provided that the assured should give 
hke notice immediately after any claim was made with full particulars 
and if suit was brought against the assured to enforce such claim, the 
assured was required to forward to the company every summons or 
ther process as soon as the same had been served upon him. Judgment 
was obtained against the assured by one Davis and thereafter, action 
was brought by the assured to the use of Davis to recover on the policy. 
In its affidavit of defense, the insurer pleaded that written notice of the 
accident which occurred on November 14, 1930, was not given the 
company, or any of its duly authorized agents as required by the terms 
f the policy, and that the first notice of the accident received by the 
company or any of its agents was on January 5, 1931. The plaintiff 
appealed from the order of the trial court, discharging its rule for judg- 
ment for want of a sufficient affidavit of defense. 


In sustaining the order, the Superior Court of Pennsylvania stated 
that the word “immediate” as used in the policy must be construed to 
mean within a reasonable time thereafter under all the facts and circum- 
stances of the case. The court also held that unless the delay had been so 





great that the court might rule it as a question of law, what was a reason- 
able time must be decided by the jury. 

As under the evidence there was a delay in giving notice of nearly 
seven weeks, it would seem that lacking evidence that the giving of 
notice was in some way rendered impossible, the court might properly 
have ruled as a matter of law that the delay was not reasonable. 


OCCUPATION 


In what occupation is a farmer engaged while blasting rocks from his 
farm? Is he still engaged in farming or has he temporarily left such oc- 
0g This question arose in Loyal Protective Insurance Company 

Huffington, 18 Pacific (2d) 1017; 80 Insurance Law Journal 1095, in 
site the insurance company’s plea that the injury sustained by the 
insured while so engaged came within an exemption of its accident policy 
providing that the company should not be liable for injury sustained in 
the occupational use of explosives was overruled. 

Oscar Huffington was the holder of an accident policy which con- 
tained a provision that no reduction should be made in any indemnity 
therein provided by reason of his doing any act or thing pertaining to 
any other occupation, but no indemnity should be payable for injuries 
sustained by the insured while employed in the occupational use of ex- 
plosives. Huffington was a farmer whose land was studded with rocks 
which impeded its working. He usually hauled the rocks from his place 
but in some few instances, he encountered rocks of such size as to require 
blasting. During the term of the policy and while the assured was attempt- 
ing to blast out a rock, a charge of dynamite exploded unexpectedly and 
destroyed the sight of one of his eyes. Denial of liability was made by the 
company on the ground that the injury was due to the occupational use 
of explosives within the exception of the policy. 

The Supreme Court of Colorado in affirming the judgment for the 
plaintiff held that the insured’s occupation was that of farming and that 
the blasting of rocks was occasional and incidental and not occupational, 
and at the most the insured was merely doing a thing pertaining to an- 
other occupation which was permitted under the provisions of the policy. 

We have considerable difficulty in following the reasoning of the 
court. Admitting that the use of dynamite was occasional and incidental, 
if the insured in blasting the rock was engaged in another occupation, our 
query is as to the nature of such other occupation. 
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LIFE 
RANKERS’ LIFE CO. v. GUZAN et ux. No. 2510. 
District Court, W. D. Pennsylvania. Nov. 9, 1932. 
2 Federal Reporter Supplement 35. 
INSURANCE. 
Under provisions of application, life policy took no effect where insured was 
in unsound health when policy was delivered. 

Application for insurance provided that insurer should incur no 
liability until application had been received, approved, and policy issued 
thereon by insurer and delivered to applicant and paid for during his 
lifetime and good health. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3 INSURANCE. 

If answers in application for life policy respecting consultation of physician 
are false, equity will recognize actual fraud and cancel policy, regardless of 
moral culpability. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

In Equity. Suit by the Bankers’ Life Company against William Guzan and 
wite. 

Decree for plaintiff. 

William H. Eckert and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, 
Pa., for plaintiff. 

Karl E. Weise, of Pittsburgh, Pa., and Richard A. McConnel, of Ambridge, 
Pa., for defendants. 

ScHOONMAKER, District Judge. 

This is a bill in equity, in which the plaintiff is seeking to cancel a life 
insurance policy issued to the defendant William Guzan, in which his wife, Eva 
Guzan, is the beneficiary. The case was heard on bill, answer, and proofs. 


From these we make and find the following findings of fact anad conclusions of 
law : 


Findings of Fact. 

(1) The plaintiff is an Iowa insurance company, engaged in the life insurance 
business. 

(2) The defendants are residents and citizens of the commonwealth of 
Pennsylvania, in the Western District thereof. 

(3) The amount in controversy in this case exceeds the sum of $3,000, 
exclusive of interest and costs. 

(4) On October 6, 1930, the plaintiff wrote its policy of life insurance 894459, 
with provisions for disability benefits in the sum of $5,000, on the life of 
William Guzan, the designated beneficiary therein being the defendant Eva Guzan 
(a true and correct copy of the policy is attached to the bill of complaint in this 
case). 

(5) As a prerequisite and inducement to the issuance of said insurance policy, 
the defendant William Guzan on September 26, 1930, made and signed a written 
application for such insurance, a copy of which application is attached to and 
forms a part of the policy attached to the bill of complaint. The application 
provided in part as follows: “It is agreed that any policy, if issued hereon, 
shall be dated as of the day such policy is written and the Company shall incur 
no liability until this application has been received, approved and the policy issued 
thereon by the Company and delivered to me and paid for during my lifetime 
and good health.” 

(6) Said policy was delivered to said William Guzan on October 10, 1930. 

_ (7) As a part of the aforesaid application, the said William Guzan, on 
September 30, 1930, made answer to the plaintiff’s medical examiner to the 
questions contained in part II, and signed such applicatioon (a true and correct 
copy of said part II in said application is attached to the policy, Exhibit A 
accompanying the bill of complaint in this case). Among the questions asked by 
the said application and answered by the said William Guzan are the following 
questions, with the recorded answer of the said William Guzan: 

“21. G. Have you consulted, been treated or attended by a physician or prac- 





‘The Insurance Law Journal, Vol. 80 [May, 1933 


titioner within five years? (Explain fully, giving names and addresses of attend- 
- ing physicians or practitioners.) No. 

“27. G. Have you ever had * * * tubercular infection? No. 

“I. Have you consulted a physician for any ailment or disease not included 
in your above answers? No.” 

(8) Said policy contains a provision making the same incontestable two 
years after date, except for the nonpayment of premiums. 

(9) Said answers by William Guzan to the questions contained in the appli- 
cation for insurance above quoted were not true. On June 5, June 7, June 1] 
and June 26, 1930, Dr. Louis Weiss’s diagnosis of the case was a chronic 
bronchitis, suspicious pulmonary tuberculosis, and chronic asthma. Guzan alsy 
consulted Dr. Harry M. Snyder on June 30, 1930, who diagnosed the case as 
probable asthma. finding that Guzan has asthma rales in his chest, some coughing 
and shortness of breath. Guzan went back to consult Dr. Snyder again on the 
10th day of July, 1930. 

(10) Shortly after the policy of insurance was received by Guzan, he fur- 
nished a physician’s statement to the plaintiff in connection with the disability 
claim under the policy. This physician’s statement is signed by Dr. Herbert 
Fleming; it is Plaintiff’s Exhibit 3. The statement discloses that the doctor's 
diagnosis of the case was acute pulmonary tuberculosis, that he first examined 
Guzan on the 15th of October, 1930, and that the day on which total disability 
was to begin was October 10, 1930, which was the date the policy in this case 
was actually delivered. 

Conclusions of Law. 

(1) William Guzan was not in good health on October 10, 1930, the date the 
policy was delivered to him, and therefore the policy never went into effect. 

(2) The policy was void, by reason of the false answers on the part of 
William Guzan to questions 21 G, 27 G, and 27 I, attached to part II of the 
application for insurance. 

(3) The plaintiff is entitled to the relief prayed for in the bill of complaint, 
A decree may be submitted accordingly. 

Discussion. 

[1] The first question raised in this case was one of jurisdiction. The defend- 
ant objected to the jurisdiction in equity in this case, but, by reason of the clause 
in the policy making it incontestable after two years, we have no doubt that we 
have jurisdiction in this case in equity. Keystone Dairy Co. v. N. Y. Life Ins. 
Co. (C. C. A.) 19 F.(2d) 68. 

[2] The next question presented is whether or not the policy of insurance 
in this case ever went into effect. We cannot see how it did, because the 
defendant William Guzan made application for total disability benefits on the 
policy in October, and his attending physician, who submitted the physician's 
statement in connection with his total disability claim, certifies total disablity 
began as early as October 10, 1930, the date the policy was delivered. 

We conclude, therefore, the Guzan was not in good health on the date the 
policy was delivered, and that is a condition precedent to the policy going into 
force; the policy should be canceled and delivered to the plaintiff. 

[3] The next question is one of false answers to the interrogatories con- 
tained in the application with reference to consultation with his physician. If 
these answers were false, we have presented a case where equity will recognize 
the actual fraud, even though there were no features of moral culpability. The 
Circuit Court of Appeals for this Circuit has held that equity may grant relief 
by abatement, or otherwise, although no fraudulent intent appears, and even 
though party was honestly misled. New York Life Insurance Co. v. Marotta, 57 


F.(2d) 1038. 


A decree may be submitted, as prayed for in the bill of complaint. 


NEW YORK LIFE INS. CO. v. HOWARD et ux. No. 1201. 
District Court, E. D. Kentucky. April 2, 1932. 
2 Federal Reporter Supplement 89. 
1. INSURANCE. 


Record held to show insured’s representations in application, respecting acci- 
dent and consulting physician, were “fraudulent,” entitling plaintiff life insurer 
to cancellation of policy. 
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Each misrepresentation was “fraudulent,” in that insured was con- 
scious of their falsity when he made them, and made them with purpose 

and intent to deceive plaintiff insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2 INSURANCE. 

That life insurer had received report that insured had accident weld not to 
preclude cancellation of policy for misrepresentation respecting accident, where 
report was based on rumor and not confirmable. 

(For other cases, see Insurance, Dec. Dig. 377[2].) 

In Equity. Suit by the New York Life Insurance Company against Frank 
P. Howard and wife. 

Decree for plaintiff. 

Bruce & Bullitt, of Louisville, Ky., for plaintiff. 

Browning & Davis, of Ashland, Ky., for defendants. 

Anprew M. J. Cocuran, District Judge. 

This is a suit brought to caricel a policy of life insurance issued by the 
plaintiff on the life of the defendant Frank P. Howard, in which the defendant 
Nora Howard, his wife, is beneficiary, for the sum of $5,000, providing also for 
the payment of double that amount in the event of accidental death and for pay- 
ment of $50 per month in the event of disability whether caused by disease or 
accidental injury. It was applied for September 15, 1926, issued November 5, 
1926, and delivered November 15, 1926. 

Cancellation is sought on three grounds: Misrepresentations in the applica- 
tion: the policy never became effective; failure to disclose change in health he- 
tween the date of medical examination and date of delivery. I do not find it 
necessary to consider any other ground than the first. Three misrepresentations 
are relied on: That he had not had any accident or injury: that he had not con- 
sulted or been treated or examined ly a physician within the past five years; and 
that he had never been declined for life insurance except by the Prudential in 
1926. I do not find it necessary to consider the last one. It is not questioned 
that the other two misrepresentations were made; i e., that such representations 
were made and that they were false. The first one was false in this: Septem- 
ber 21, 1924, the insured accidentally fell from a scaffold on which he was sitting, 
and thereby sustained an injury. At that time he was insured against such an 
injury by the Interstate Business Men’s Accident Association. On October 27, 
1924, he made claim to such Association for payment on account of the disabhility 
occasioned thereby. In his claim he stated that by reason thereof he had strained 
his back and had been confined to his house, that Dr. Richmond, a physician, 
attended him at his house on the date of the accident, and he called at his office 
several times, and that he had not been able to do any work since the accident oc- 
curred. With the claim he submitted a statement of Dr. ‘Richmond that the 
insured had a strained back and side by reason of the injury, and that he had 
not been able to attend to any part of his work from September 21, 1924, up until 
that date. November 3, 1924, in his final proof of disability made under oath, 
the insured stated that he was continuously and actually confined in the house, 
and prevented from performing every act of business for 28 davs beginning Sep- 
tember 21, 1924, and ending October 19, 1924, for which he claimed $50 per week, 
and that following this he was prevented from performing every act of business, 
but was not confined to the house for 12 days beginning October 19, 1924, and 
ending November 1, 1924, and for such disability he claimed indemnity at the 
rate of $20 per week. With this final proof he submitted a similar sworn state- 
ment made by Dr. Richmond. He stated that he had personal knowledge of 
such disability, and that it existed whilst the insured was under his care. On 
November 12, 1924, the association paid the insured $217.20 on account of this 
claim 
_ The first representation was further false in this: On December 21, 1925, the 
insured accidentally fell whilst carrying a box up a flight of stairs and sustained 
an injury. At that time he was insured against such an injury by the Mutual Bene- 
fit Health & Accident Company, its policy having been issued to him November 
23, 1925, i. e., 28 days previously. The policy also covered sickness originating 
more than 31 days after the date of the issuance of the policy. On the day of 
the accident, i. e., December 21, 1925, the insured wrote the association for a sick 
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benefit blank. It replied that the policy did not cover sickness at that time, as 
31 days had not elapsed from the date of issuance of policy. January & 1926 
the insured wrote the association that his disability was from an accident, and not 
sickness, and that his sickness was on account of the accident. He submitted a 
written statement to the association dated February 19, 1926, setting forth that 
it was necessary for him to quit work on the day of the injury; that his back 
and insides were strained; that he was treated by a physician December 25, 1925 
January 10, 1926, and February 1, 1926; and that he claimed partial disability for 
60 days commencing December 21, 1925, and ending February 19, 1926. Accom- 
panying this was a statement from his physician, Dr. Richmond, that he first 
treated insured December 25, 1925, at his place of business, and that he was 
necessarily partially disabled by reason of his injury from doing any important 
duty in connection with his occupation from December 25, 1925, to February 28, 
1926, a period of 65 days. These statements were inclosed in a letter in which 
he stated that “for 2 months” he had “almost been past working at all.” The 
Association sent him a check for $25 in full settlement of his claim, which he 
refused to accept, saying that he was “due 2 months disability,” and that he had 
“been disabled to work for a long time,” and was “very much in need of this 
money.” He executed a final accident blank March 30, 1926, in which he stated 
that it was necessary for him to quit work on December 22, 1925, and that he was 
not able to visit his office or place of business until February 24, 1926, a period 
of 63 days. He placed his claim in the hands of his attorney, and, after consider- 
able correspondence, accepted $50 in settlement. 

The second representation was false in this: He was treated by and under 
the care of a physician, to wit, Dr. Richmond, on account of the injuries received 
in the scaffold and stairway accidents as hereinbefore set forth. It was further 
false, in that he was treated by a physician, Dr. Sizemore, for illness which the 
doctor diagnosed as smallpox beginning May 4, 1926. On May 24, 1926, the insured 
made a claim against the Mutual Benefit Health & Accident Association for 
disability due to that disease. In his claim he stated that he was first confined to 
his house by smallpox on May 4, 1926, and first able to leave it for any purpose 
and to do any work June 24, 1926, making 51 days during which he was so 
disabled. He claimed $163.39 for 49 days’ total disability. The association tendered 
him $33.33 in full payment of his claim which he took but refused to accept as 
full payment. After considerable correspondence on August 16, 1926, he filed swt 
against the association in the Floyd quarterly court for $169.83, subject to a 
credit of $33.33. In his petition he alleged that his disease “required the regular 
attendance of a physician from May 4, 1926 until the 24th day of June,” a period 
of 51 days. This suit was settled November 18, 1926, by the payment of the 
further sum of $75 and $6.85 costs. It was pending at the time of the insured’s 
application for a policy with plaintiff and of its issuance and delivery, and was 
settled 3 days after the delivery of the policy. 

[1-3] Both these representations were as to matters that were material. And 
each was fraudulent; i. e., the insured was conscious of their falsity when he 
made them, and made them with the purpose and intent to deceive the plaintiff. 
There is no escaping this conclusion. It follows that, nothing else appearing, the 
plaintiff is entitled to the relief which it seeks. It is urged as a defense that the 
plaintiff should have known of their falsity when it issued and delivered the 
policy. The basis of this is that, hefore such issuance and delivery, the plaintiff 
received a report that How>rd hed had an accident. and by reason ther 
obtained some money. But the report was based on rumor, and could not be con- 
firmed. The plaintiff attempted to confirm it, but failed. The insured’s representa- 
tion contradicted the rumor. Then it is said that both accidents were trivial. The 
insured did not so regard them when he asserted his claims for indemnity on 
account of them. He should not now be heard to say that they were. Both these 
positions have relation to the misrepresentations as to accidents. Neither has rela- 
tion to that as to treatment by a physician. 

The plaintiff is entitled to a decree. 
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In re FIRESTONE. No. 52367. 
District Court, S. D. New York. March 15, 1932. 
2 Federal Reporter Supplement 96. 
1, INSURANCE. 

State statute whereby life insurance policy, when not payable to insured, is 
exempt from creditors’ claims, covers also . cash surrender value (Insur- 
ance Law N. Y. § 55-a, as added by Laws 1927, c. 468). 

(For other cases, see Insurance, Dec. Dig. 5 590.) 

2 INSURANCE. 

State statute exempting life insurance policies from creditors’ claims is not 
retroactive (Insurance Law N. Y. § 55-a, as added by Laws 1927, c. 468). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

In Bankruptcy. Application by Isaac Firestone, bankrupt, for an order re- 
leasing and exempting his life insurance policies from the claims of creditors. On 
review of an order of the referee granting partial relief. 

Order modified. 

Michael Rechler, of New York City for bankrupt. 

Arthur A. Beaudry, of New York City, for creditor. 

Patterson, District Judge. 

This is an application by the bankrupt for an order releasing and exempting 
his life insurance policies from the claims of his creditors. Adjudication occurred 
on October 21, 1931, and the time to file proofs of claim will expire on April 21, 
1932. It is shown that of the claims thus far filed only one, that of Spieler in 
the amount of $195.22, arose prior to March 31, 1927, and that Spieler has given 
his written consent to an exception of the policies so far as his claim is con- 
cerned. The referee granted the exemption, except that he held the trustee in 
bankruptcy entitled to the surrender value of the policies to the extent of $195.22 
and also to the extent of any other claims that arose prior to March 31, 1927 and 
that should be filed in the bankruptcy proceeding. 

[1, 2] Life insurance policies when not payable to the insured are exempt 
from the claims of the insured’s creditors in New York by virtue of section 55-a 
of the Insurance Law (Consol. Laws, c. 28), which took effect March 31, 1927 
(Laws N. Y. 1927, c. 468). By the decision of the Circuit Court of Appeals of 
this circuit in Re Messinger, 29 F.(2d) 158, 68 A. L. R. 1205, it is settled that the 
exemption covers also the cash surrender value of such a policy. The Messinger 
Case also makes it clear that the New York statute has no retroactive force, and 
that there is no exemption as to the creditors whose claims arose before March 
31, 1927. The policies on the bankrupt’s life are therefore exempt from claims 
of his creditors as a general class, and are also exempt from Spieler’s claim be- 
cause of his consent, but are not exempt from other claims against him which ex- 
isted on March 31, 1927.. Whether there are any claims of the latter type beyond 
that of Spieler is not now known. 

_ [3-6] The general rule is that the trustee does not take title to exempt prop- 
erty of the bankrupt. The bankruptcy court has not the power to administer such 
prot perty, beyond determining it to be exempt and setting it apart. Lockwood v. 
Exchange Bank, 190 U. S. 294, 23 S. Ct. 751, 47 L. Ed. 1061. The existence of a 
special class of creditors with the right to subject the property to payment of 
their claims does not cause a vesting of title in the trustee or result in an exten- 
sion of the power of the bankruptcy court to cover property generally exempt. 
The difference of opinion that existed in the lower courts on this point were set- 
tled by the Supreme Court in the Lockwood Case. See, also, In re Hartsell (D. 
C.) 140 F. 20; Birmingham Finance Co. v. Chisolm (C. C. A.) 284 F. 840; In re 
Nixon (D. C.) 34 F.(2d) 667. Creditors not affected by the exemption may pur- 
sue their rights in the state courts, and to enable them to do so the bankruptcy 
court will postpone granting a discharge. Lockwood v. Exchange Bank, supra; 
Roden Grocery Co. v. Bacon (C. C. A.) 133 F. 515. It would seem therefore on 
principle that what the bankrupt is entitled to is an order declaring that the trus- 
tee has no interest in or claim to the cash surrender of the policies, leaving any 
creditors of the nonexempt class to their remedies in the state courts. In the 

Messinger Case, however, the trustee was held to be entitled to the surrender 
value to the extent of the proved claims existing on March 31, 1927. In defer- 
ence to that decision, the order here will provide that the trustee has no interest 
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in the policies or surrender values beyond the amount of the claims to he proved 
(except that of Spieler) which are shown to have arisen on or before March 3] 
1927. The policies are exempt as to Spieler’s claim, since he has expressly 
waived all interest in them. The contention that the interest of Spieler in the 
policies is an asset of the bankrupt estate and cannot be waived or released hy 
Spieler is not sound, ; 

The order of the referee will be modified by eliminating the provision that 
the trustee is entitled to the surrender value up to $195.22, the amount of the 
Spieler claim. In other respects the order will stand. 


ZOGG v. BANKERS’ LIFE CO. OF DES MOINES, IOWA. No. 3352. 
Circuit Court of Appeals, Fourth Circuit. Jan 10, 1933. 
62 Federal Reporter Supplement 575. 
1. INSURANCE. 


Insured’s statements respecting state of health and medical treatment held 
“representations,” not “warranties.” 
(For other cases, see Insurance, Dec. Dig. § 265.) 
2. INSURANCE. - . a 
Misrepresentation, to avoid policy, must be material, and materiality depends 
largely on whether statement affected insurer’s willingness to contract. 
(For other cases, see Insurance, Dec. Dig. § 255.) 
3. INSURANCE. ; : s 4 - 
Where insured, three months before applying for life policy, asked physician 
to prescribe laxative, insured’s misrepresentation that he had not consulted _physt- 
cian held not so apparently material as to justify refusal of submission of issue 
of materiality to jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
4. INSURANCE. 


Though insured had asked physician for laxative three months before appli- 
cation for life policy, insured’s statement that he was in good health and had not 
consulted physician for ailment or disease held not material representation. 

(For other cases, see Insurance, Dec. Dig. §§ 291[6], 292.) 

5. INSURANCE. 


Term “good health” in application for life policy means that applicant has 
no grave, important, or serious disease and is free from ailments seriously affect- 
ing general soundness or healthfulness, not mere temporary indisposition not tend- 
ing to weaken or undermine constitution. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

6. INSURANCE. 


Terms “ailment” and “disease” in life insurance application refer to disorders 
of substantially serious nature affecting general health, and do not include mere 
temporary indisposition, which, though requiring medical treatment, is readily 
remediable. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

7. INSURANCE. 

Where there is no substantial conflict of evidence, questions respecting mater- 
iality of insured’s misrepresentation and whether insured suffered from undisclosed 
disease may be taken from jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

8. INSURANCE. 

Where insured, notwithstanding repeated treatments for inflamed gall bladder 
and chronic appendicitis, stated he had no illness since previous application and 
that he was in good health and had not been under care of physician, misrepre- 
sentations held material, precluding recovery on policies based thereon. 

(For other cases, see Insurance, Dec. Dig. §§ 291[5], 292.) 


Appeal from the District Court of the United States for the Southern District 
of West Virginia, at Charleston. 


Suit by H. C. Zogg against the Bankers’ Life Company of Des Moines, Iowa. 
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From a judgment on a directed verdict in favor of defendant, plaintiff appeals. 

Reversed and remanded. 

F. M. Stambaugh, of Charleston, W. Va. (Lively & Stambaugh, of Charleston, 
W. Va., on the brief), for appellant. 

Geo. S. Couch, of Charleston, W. Va. (Brown, Jackson & Knight, of Charles- 
ton, W. Va., on the brief), for appellee. 

Before Northcott and Soper, Circuit Judges, and Paul, District Judge 

Paut, District Judge. 

H. C. Zogg, the appellant (and plaintiff in the lower court), on April 20, 
1929, made application to the defendant company for life insurance, and in pur- 
suance thereof, and after a physical examination, there were issued to the plaintiff 
two policies in the sum of $10,000 each, dated June 1, 1929. In addition to 
insuring the life of the plaintiff, the policies insured also against permanent and 
total disability, occurring during the life of the policies, and caused by bodily 
injury or disease, originating after the date of the policies. The benefits accruing 
upon the happening of such disability were to be (1) the waiver of the payment 
of any premiums falling due on the policies during the period of such disability, 
and (2) the payment to the insured during the period of such disability of a 
monthly income equal to 1 per cent. of the face amount of the policies. 

Some four or five months later, the plaintiff was solicited by an agent of the 
defendant to take out additional insurance; it being represented to him that he 
could procure this additional insurance without a further physical examination. 
The plaintiff, on October 31, 1929, applied for this further insurance; and the 
defendant issued to him, under date of November 1, 1929, two policies in the sum 
of $5,000 each. One of these contained the same provisions contained in the first 
two policies as to benefits for disability, namely, waiver of premiums and the pay- 
ment of a monthly allowance of 1 per cent. of the face of the policy during the 
period of disability; the other of these $5,000 policies provided only for waiver 
of premiums during disability. 

The plaintiff alleges that in the spring of 1930, he became ill, and that 
because of ill health, involving operations on the gall bladder and the appendix, 
he was disabled within the terms of the policy from April 10, 1930, until May 15, 
1931. The plaintiff demanded of the defendant company that it pay to him a sum 
representing a monthly income of 1 per cent. of the face of the first three policies, 
for thirteen months, the alleged period of disability, and that it refund to him the 
premiums paid on all four policies during the period of disability. The aggregate 
of these items was $4,880.08. Payment was refused, and suit was instituted to 
recover the amount named. 

The insurer defended upon the ground, among others, that the plaintiff, when 
applying for the original insurance on April 20, 1929, had made false statements 
in his application and to the medicai examiner regarding the state of his health 
and the extent and nature of previous medical treatment, and that he had further, 
in his application for the last two policies, made October 31, 1929, made false 
statements as to the state of his health and as to medical treatment undergone by 
him since the date of the previous application for insurance. 

Among answers made to the medical examiner accompanying the application, 
there occurs the following: 

“21. a. Are you now in good health? Yes. * * * 


“g. Have you ever consulted, been treated or attended by a physician or 
practitioner within five years? (Explain full, giving names and addresses of 
attending physicians or practitioners.) Nothing; tonsilectomy 1928. 

“Have you ever suffered from any ailment or disease of 

“C. The stomach or Intestines, the Liver, Kidneys or Bladder? No. * * * 

“I. Have you considered a physician for any ailment or disease not included in 
your above answers? No.” P 

In making application for the insurance granted on November 1, 1929, the 
plaintiff was not required to undergo a further physical examination, but was 
required to furnish a statement in which the following occurs: 

_ “17. a. Have you had any illness or injury since your last application for 
insurance in this company? No. 

“b. Are you now in good health? Yes. 
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“18. a. When were you last under the care of a physician? About four years 
ago. 
“b. For what? Removal of tonsils.” 

It is contended by the defendant that the plaintiff had been under treatment 
for inflamed gall bladder and for appendicitis (the ailments which resulted in his 
disability) throughout July and the latter part of June, 1929, and as early as 
April 4 and 5, 1929, and that he had, in February, 1929, consulted a physician and 
been treated by him. These contentions were based upon (1) a certificate of a 
Dr. O'Dell, dated January 7, 1931, in which the doctor stated that he had treated 
the plaintiff for inflamed gall bladder and chronic appendicitis on April 4 and 5, 
1929, and later on in June and July of the same year; and (2) the testimony of 
a Dr. Dunn, who had been consulted by and who prescribed for the plaintiff on 
February 15, 1929. The dates named in February and April were both previous 
to the first application for insurance; those in June and July were subsequent to 
the first application, but prior to the second. 

At the trial, Dr. O’Dell testified that, through an error in his office, a mistake 
had been made in the certificate made by him on January 7, 1931, as to the dates 
when he had treated the plaintiff; that as a matter of fact he had not treated the 
plaintiff for any physical disability or administered any medical aid to him prior 
to June 1, 1929. Dr. Dunn testified that he had given the plaintiff a prescription 
on February 15, 1929, but that he did not know at the time who it was for, that 
the medicine prescribed was not a specific for gall bladder trouble, and that, 
while it could be used for gall bladder conditions, it had been given as a laxative. 

A fair statement of the evidence and the inferences to be drawn from it, as 
it appears in the present record, is therefore that the plaintiff had during June 
and July, 1929, suffered from an inflamed gall bladder and chronic appendicitis 
and had received a number of treatments for this condition; that he had not been 
treated, nor had he censulted a physician. during April, nor at any time prior to 
June lst, except for the occasion on February 15th, when he obtained the pre- 
scription from Dr. Dunn. 

On this state of the evidence, the District Court directed a verdict for the 
defendant as to the claim on all four of the policies. The court held the view that 
the statement accompanying the original application for insurance, to the effect 
that plaintiff had not consulted, been treated, or attended by, a physician within 
five years, was false, as shown by the testimony of Dr. Dunn concerning the 
prescription given on February 15th; that it was a false statement of a material 
fact affecting the issuance of the policies and absolved the defendant from lia- 
bility. If this view were correct, it would undoubtedly affect all four policies, 
for the statements made to the medical examiner in the first application were 


taken as true, and formed, in part, the basis for the issuance of the last two 
policies. 


But we think the lower court was in error in holding that the plaintiff's 
failure to disclose his consultation of a physician in February and the receipt of a 
prescription at that time was a material misstatement. 

[1, 2] Bearing in mind the distinction between warranties and representations, 
we think it clear that the statements made by the plaintiff to the medical examiner 
are to be treated as representations only, and were so considered by the parties. 
There is no contention made that they are to be treated as warranties. The strong 
weight of authority is to the effect that a misrepresentation such as will avoid a 
policy of insurance must be of a material fact, and the materiality is largely to be 
determined by whether the statement was one which affected the willingness of the 
company to enter into the insurance contract. 


“To render the policy voidable a false representation must relate to a material 
matter, and must have been relied on by the insurer. A fair test of the materiality 
of a fact is found in the answer to the question whether reasonably careful and 
.intelligent men would have regarded the fact, communicated at the time of effect- 
ing the insurance, as substantially increasing the chances of the loss insured 
against so as to bring about a rejection of the risk or charging an increased. 
premium.” 14 R. C. L. p. 1022. 

The rule is stated to substantially the same effect in 32 C. J. p. 1288, where 
it is said: “A material matter is one which probably will affect the decision otf 
the company as to the making of the contract or as to its terms.” 
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In the case of Livingston vy. Maryland Insurance Company, 6 Cranch, 274, 279 
3 L. Ed. 222 (decided in 1810), this principle was recognized in the opinion by 
Chief Justice Marshall, who said: “* * * The effect of the misrepresentation 
or concealment on the policy, depends on its materiality to the risk. This must be 
decided by a jury under the direction of a court.” 

See, also, Mutual Ins. Co. v. Deale, 18 Md. 26, 79 Am. Dec. 673; Jefferson 
Ins. Co. v. Cotheal, 7 Wend. (N. Y.) 72, 22 Am. Dec. 567; Myers v. Mut. Life 
Ins. Co., 83 W. Va. 390, 98 S. E. 424; Continental Ins. Co. v. Kasey, 25 Grat. 
(Va.) 268, 18 Am. Rep. 681; Phoenix Life Ins. Co. v. Raddin, 120 U. S. 183, 7 
S. Ct. 500, 30 L. Ed. 644. 

[3] If it be true that the prescription obtained by the plaintiff on February 
15, 1929, was merely for a laxative, it can hardly be said, in the light of the 
princpile above discussed, that concealment of the fact that such prescription had 
been obtained was a misrepresentation of a material fact. It is hard to believe 
that the willingness of the defendant to enter into the contract would have been 
affected by the knowledge that the plaintiff had, on one occasion some three 
months before the date of the policy, asked a doctor to prescribe a laxative. The 
statement that plaintiff had not within five years consulted a physician was 
untrue, but upon the record before us does not appear to have been material. 
Certainly its materiality is not so apparent as to justify the trial judge in refusing 
to submit to a jury the question of its materiality. 

[4-6] Similarly, we do not think there was a material misrepresentation by the 
plaintiff when he stated in his application that he was in good health and stated 
that he had not consulted a physician for “any ailment or disease not included in 
the above answers.” 

“Whether a representation that the insured had no disease was false depends 
on its substantial truthfulness, and, within the meaning of an application, ‘illness’ 
means a disease or ailment which is of such a character as to affect the general 
soundness and healthfulness of the system seriously, and not a mere temporary 
indisposition which does not tend to undermine and weaken the constitution.” 14 
R.C. L. p. 1068. 

“The failure of the applicant to mention some slight indisposition or trivial 
or temporary ailment, for which he was treated, but which in no wise affected 
his general health, and did not increase the risks of insurance, does not avoid the 
policy.” 14 R. C. L. p. 1074. 

“Many times physicians are consulted to furnish relief from slight temporary 
indispositions, such as headaches and colds, and it is held that such consultations 
are not within the purview of a representation of this character.” Myers vy. Life 
Ins. Co., 83 W. Va. 399, 98 S. E. 424, 427. 


The general rule appears to be that the term “good health” means that the 
applicant has no grave, important, or serious disease, and is free from any ail- 
ment that seriously affects the general soundness or healthfulness of the system, 
and that a mere temporary indisposition which does not tend to weaken or 
undermine the constitution does not render the policy void. See 40 A. L. R. note 
page 662, and cases there cited; Dilleber v. Home Life Ins. Co., 69 N. Y. 256, 25 
Am. Rep. 182; Court of Honor v. Dinger, 221 Ill. 176, 77 N. E. 557. 


It appears well settled that the terms “ailment” and “disease” as used in 
applications for insurance refer to disorders of a substantially serious nature such 
as to affect the general health, and do not include a mere temporary indisposition 
which, even though requiring medical treatment, is readily remediable. 


In Conn. Mut. Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 5 S. Ct. 119, 
28 L. Ed. 708, the application contained the following question: “Have you ever 
had any of the following diseases? * * * Affection of liver?” To this latter the 
applicant answered “No.” Evidence tended to show that he had been treated for 
some trouble of the liver. The defendant insurer requested an instruction that, 
if the jury believed “that the insured ever had had affection of the liver, * * * 
the policy is void, and the defendant is entitled to a verdict.” This was refused 
and the instruction given was to the effect that: “Disease implied a substantial 
attack of illness, or a malady, which had some bearing on the general health of 
the insured, not a slight illness or temporary derangement of the functions of 
some organ.” 

The Supreme Court approves the instruction so given. See, also, Moulor v. 
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Am. Life Ins. Co., 111 U. S. 335, 4S. Ct. 466, 28 L. Ed. 447; Logan v. Provident 
Sav. Life Assurance Society, 57 W. Va. 384, 50 S. E. 529. 

In the case of McClain v. Provident Sav. Life Assurance Society of N. Y. 
(C. C. A. 3d Cir.) 110 F. 80, an applicant for insurance had answered in the 
negative to each of fifty or sixty questions asking as to whether he had ever had 
certain named diseases, and, in answer to the further question as to when and by 
what physicians he had been attended and for what complaint, had stated that he 
had had no medical attendance. It being found that the applicant had on a number 
of occasions been treated for indigestion and catarrh of the stomach, the trial 
court directed a verdict in favor of the insurer, holding that the plaintiff had 
warranted the truth of his answers and their materiality was not to be considered, 
In reversing this judgment, the appellate court held that, while the language of 
the application had “warranted the answers to be true,” they were not warranties 
in the true sense of that term, but were merely representations, and, the jury 
having found that they were not material, judgment should have been for the 
plaintiff. To the same effect is Moulor v. Am. Life Ins. Co., 111 U. S. 335, 4 §, 
Ct. 466, 28 L. Ed. 447. 

For lengthy and careful discussion of the principles involved here, see 
McClain v. Provident Sav., etc., supra; Myers v. Mut. Life Ins. Co. 83 W. Va. 
390, 98 S. E. 424; Manhattan Life Ins. Co. v. Francisco, 17 Wall. 672, 21 L. Ed. 
698; Logan v. Assurance Society, 57 W. Va. 384, 50 S. E. 529. 

[7] On the record before us, therefore, it appears that the answers made 
by the plaintiff, Zogg, in the medical examination accompanying his original ap- 
plication were not such as to avoid the insurance granted; they were either sub- 
stantially true, or, where untrue, they were not material. However, if upon a 
retrial there appears serious question as to the purpose of the consultation with 
Dr. Dunn on February 15, 1929, and of the prescription given on that date, the 
trial court will have to determine whether this evidence is such as to require him 
to submit to a jury the question of the materiality of the statements made to the 
medical examiner. Similarly the evidence may so develop as that the jury should 
be allowed to pass upon the question of whether the plaintiff did in fact suffer 
from any undisclosed disease, or whether his answers to other questions were 
substantially true. 

These are questions of fact for the jury, but, as in other cases, may be taken 
from the jury and decided by the court where there is no substantial conflict of 
evidence. 

As stated by this court in Union Indemnity Co. v. Dodd, 21 F.(2d) 709, at 
page 712, 55 A. L. R. 735: “The usual rules as to the determination of questions 
of law and fact, or as to the province of the court and jury apply to insurance 
cases.” And see Manhattan Life Ins. Co. v. Francisco, 17 Wall. 672, 21 L. Ed. 
698; Mut. Ins. Co. v. Deale, 18 Md. 26, 79 Am. Dec. 673; Livingston v. Maryland 
Ins. Co., 6 Cranch, 274, 3 L. Ed. 222; Myers v. Mutual Life Ins. Co., 83 W. Va., 
390, 98 S. E. 424. 

[8] As to the last two policies obtained by the plaintiff, dated November 1, 
1929, the record shows a decidedly different situation. In taking this insurance, 
the plaintiff was not required to undergo a further physical examination; but he 
was required to and did furnish a statement designed to supplement his previous 
examination and bring his medical history down to date. In this he stated that he 
had had no illness since making his previous application for insurance, that he 
was in good health, and that he had not been under care of a physician for four 
years—and then for removal of the tonsils. 

As a matter of fact, during June and July, 1929, between the time of his 
original application and the second one, the plainfiff had been under repeated 
treatments for over a month for inflamed gall bladder and chronic appendicitis 
the very complaints which caused his total disability some months later. The 
statements of the plaintiff therefore were untrue to his own knowledge, and in 
this case the misrepresentations were, in our opinion, material. Had the true state 
of facts been imparted to the defendant, there would seem little question that its 
willingness to enter into the contract would have been seriously affected thereby. 

On the facts disclosed by the present record, therefore, we are of opinion 
that the plaintiff was entitled to recover on the two policies dated June Ist, but 
not upon those of November Ist. However, as previously indicated, upon a retrial, 
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the evidence may so develop as that the question of submission to a jury or of 
direction of verdict on any or all of the policies will be for the trial court to 
determine in accordance with the established principles of law applicable to such 
determination. 

We think that nothing herein is in contradiction of the principles laid down 
in Keeton v. Jefferson Standard Life Ins. Co., 5 F.(2d) 183, or in Union Indemnity 
Co. v. Dodd et al., 21 F.(2d) 709, 55 A. L. R. 735, both previously decided by this 
court and cited by the defendant here. In each of those cases, gross misrepresen- 
tations were made as to matters, the importance and materiality of which were so 
plainly apparent as to permit of no question. 

For the reasons set out, the judgment is reversed and the cause remanded to 
the District Court for further proceedings. 

Reversed. 


LINCOLN NAT. LIFE INS. CO. v. SCALES. 
WRIGHT v. SCALES et al. No. 6692. 
Circuit Court of Appeals, Fifth Circuit. Jan. 13, 1933. 
62 Federal Reporter (2d) 582. 
1. INSURANCE. 
\ssignment to corporation, by officer and stockholder, of insurance policy on 
his life, held to terminate insured’s interest and control over policy. ; 
Assignment purported to “sell, assign, transfer, set over and convey 
to” corporation “all my right, title and interest in and to policy * * * 
and all monies due or to become due and payable under same, together 
with full and complete authority to exercise any and all options, benefits 
and rights * * * inclusive of the absolute right to surrender said policy 
and receive the cash surrender value thereof * * *.” o 
(For other cases, see Insurance, Dec. Dig. § 213.) 
2 INSURANCE. 
Life policy taken out on life of officer and stockholder and assigned to cor- 
poration for its benefit held valid under Texas laws (Rev. St. Tex. 1925, art. 


“J, 


5048). 

Rev. St. Tex. 1925, art. 5048, provides that corporation “may be 
named beneficiary in any policy of insurance issued by a legal reserve life 
insurance company on the life of any officer or stockholder of said cor- 
poration. * * * The beneficiaries aforenamed shall have an insurable in- 
terest for the full face of the policy and shall be entitled to collect same.” 
(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE. 

Bankruptcy of corporation which carried insurance policy on life of officer 
and large stockholder held not to terminate right of corporation to insurance. 

(For other cases, see Insurance, Dec. Dig. § 123.) 

Appeals from the District Court of the United States for the Northern Dis- 
trict of Texas; James Clifton Wilson, Judge. 

Suit by Rollie H. Scales, trustee in bankruptcy of the Amarillo Furniture 
Company, against the Lincoln National Life Insurance Company, wherein Mary 
\lice Wright, independent executrix of the estate of Spencer H. Wright, de- 
ceased, intervened. From a judgment in favor of the plaintiff, the defendant and 
the intervener separately appeal. 

Judgment affirmed. 

H. L. Adkins and C. B. Reeder, both of Amarillo, Tex., for appellants. 

\. A. Lumpkin, H. H. Cooper, S. A. L. Morgan, and D. H. Culton, all of 
Amarillo, Tex., for appellees. 

Before Bryan, Sibley, and Hutcheson, Circuit Judges. 

Sintty, Circuit Judge. 

Scales, as trustee in bankruptcy of Amarillo Furniture Company, sued to col- 
lect a policy of $100,000 issued by the Lincoln National Life Insurance Company 
on the life of Spencer H. Wright. Wright’s executor, Mary Alice Wright, inter- 
vened according to Texas practice to claim the fund. Each of the three litigants 
moved for a directed verdict, and the court directed it in favor of the trustee. 
Separate appeals from the resulting judgment were taken by the insurance com- 
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pany and by the executrix. There is no dispute of fact. Wright was the presi- 
dent, a director, and a large stockholder in Amarillo Furniture Company, a Texas 
corporation. Pursuant to an understanding hetween the furniture company, 
Wright, and the insurance company that business insurance should be taken out 
by the furniture company at its own expense on the life of W right, he applied for 
a policy on his life payable to his executors, administrators, or 
issued under date of February 25, 1928, and 
furniture company on April 27, 1928. 
25th of 


assigns, which was 
assigned by Wright absolutely to th 


The premiums were $147, payable on the 
each month, with a thirty days’ grace before lapsing of the policy. The 
furniture company paid the first and all other premiums as an expense or invest 
ment of the corporation. After three years, that is on February 25, 1931 
icy by its terms would have a loan or cash surrender value of $1,200. On Octo- 
ber 25, 1930, the furniture company was put into involuntary bankruptcy, Scales 
qualifying as trustee on November 14, 1930. The referee orally directed him to 
pay the premiums on the policy and keep it in life until the final meeting of cred- 
itors, and countersigned the checks for the five premiums paid by Scales. Wrigh 
during this time made several offers to the trustee to buy the policy, offering at 
last to give as much as the $1,200 which the policy would be worth on Februar 
25, 1931, less the premiums still to be paid. The referee orally told Scales not to 
take the offer and not to surrender the policy, but to keep it in force until the 
final meeting of creditors. Scales, however, on February 24th, after consulting 
attorneys who represented nearly 90 per cent of the unsecured debts, determined 
to collect the cash surrender value and signed the form to that end and sent it 
with the policy and a certified copy of his appointment and qualification to the 
insurance company. The latter on March 4th acknowledged receipt of the papers 
and said: “You did not enclose a court order pertaining to the surrender of the 
policy. If you will mail the required court order direct to this office we shall he 
pleased to give the matter of surrender of the policy our attention.” The 
eree gave no such order. On March 12th Wright was killed. On the 13th Scales 
telegraphed that the court had made no order and the application for cash sur- 
render value was withdrawn; that Wright was dead and proofs of death would 
follow. The insurance company then claimed that the court order was unneces- 
sary, that it owed the $1,200 and that only, and tendered payment of it. This po- 
sition it adhered to in the trial and still maintains. The executrix contends that 
the assignment of the policy was void because a cover originally for a wager; if 
not, that on the furniture company’s bankruptcy its insurable interest in Wright's 
life ceased and the policy reverted to Wright, and since it then had no cash sur- 
render value it was not an asset that passed to the trustee in bankruptcy: and that 
if it had any surrender value Wright had offered to pay it according to the pro- 
viso of section 70 of the Bankruptey Act (11 USCA § 110). Scales contends that 
the assignment was valid and was absolute so that Wright had no further interest 
in the insurance; that the policy was an asset of the estate in bankruptcy, but 
Wright not being the bankrupt he had no privilege of redemption under section 
70(5) # the act (11 USCA § 110(5). 
1, 2] The assignment is on its face absolute and complete: “I hereby sell, 
assign, transfer, set over and convey to Amarillo Furniture Company * * * all 
my right, title and interest in and to policy No. 261758 * * * and all monies due 
or to become due and payable under same, together with full and complete auth- 
ority to exercise any and all options, benfiets and rights * * * inclusive of the 
absolute right to surrender said policy and receive the cash surrender value there 
of,” with warranty of the validity and sufficiency of the assignment and of the 
title to the policy. The legal effect of such an assignment is ordinarily to end the 
assignor’s interest in and control over the policy and to substitute the assignee 
Moon v. Williams (Fla.) 135 So. 555; National Life Ins. Co. v. Beck & Gregg 
Hardware Co., 148 Ga. 757, 98 S. E. 266; Devin vy. Connecticut Mutual Life oa 
Co., 59 Okl. 192, 158 P. 435, L. R. A. 1916F, 783. It was stipulated in the trial! 
that the assignee had an insurable interest in the life insured. Rev. A el ot 
Texas 1925, art. 5048, provides: “Any corporation * * * may be named _ beneti- 
iary in any policy of insurance issued by a legal reserve life insurance company on 
the life of any officer or stockholder of said corporation. * * * The beneficiaries 
aforenamed shall have an insurable interest for the full face of the policy and 
shall be entitled to collect same.” The public policy thus announced extending a 
corporation’s insurable interest to the life of any officer or stockholder regard- 
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jess of his activity in or importance to the corporation’s business goes to great 
lengths, but Wright’s connection with this corporation was within principles now 
recognized generally. United States v. Supplee-Biddle Hardware Co., 265 U.'S. 
180, 44 S. Ct. 546, 68 L. Ed. 970; Wellhouse v. United Paper Co. (C. C. A.) 29 
F.(2d) 886. The assignment eliminating Wright from the insurance and substi- 
tuting his corporation was contemplated from the beginning. So far from being 
attackable as a cover for a wagering transaction, as assignments to persons hav- 


U. S. 775, 26 L. Ed. 924; Quillian v. Johnson, Executor, 122 Ga. 49, 49 S. E. 801, 
the purpose of all parties made it the equivalent of a policy taken out by the cor- 
poration on its officer’s life with itself as beneficiary which is expressly author- 
ized hy the Texas statute referred to. There is thus no need in order to sustain 
the transaction to have recourse to that principle which must have been in mind 
in giving it the form it took, that one may take out insurance on his own life and 
assign it to whom he will if a mere wager is not intended. Grigsby v. Russell, 222 
U. S. 149, 32 S. Ct. 58, 56 L. Ed. 133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 
863; Rylander v. Allen, 125 Ga. 206, 53 S. E. 1032, 6 L. R. A. (N. S.) 128, 5 
Ann. Cas. 355; Gordon v. Ware National Bank (C. C. A.) 132 F. 444, 67 L. R. A. 
550. Therefore, looking either to the form or to the substance of the transaction, 
there was a valid insurance on Wright’s life in favor of the furniture company 
which had not cost Wright a cent, and in which after its completion he had no 
personal interest whatever. 

[3] The bankruptcy of the furniture company and the cessation of Wright’s 
importance to its business did not terminate the insurance. A life insurance 
which is supported by an insurable interest when taken does not end when the 
interest ceases. An extreme case was where the insurable interest was that of 
a wife in her husband’s life. They were divorced and each remarried, but the 
wife collected her policy when the former husband died. Connecticut Mutual 
Life Ins. Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 251. So where business insur- 
ance was taken by a corporation at its expense on the life of its officer, the in- 
surance did not go to him when he severed his connection with the corporation 
but was collectible by the original beneficiary. Wellhouse v. United Paper Co. 
(C. C. A.) 29 F.(2d) 886. The bankruptcy of the furniture company here did 
not end its rights in this insurance nor increase those of Wright. 

[4, 5] It is earnestly contended by the executrix that since at the date of the 
bankruptcy there was no cash surrender value, the policy did not go to the trus- 
tee but reverted to Wright; and if it did have any surrender value Wright had 
the privilege to redeem it as he offered to do. Reliance is put on Bankruptcy Act, 
§ 70(5), 11 USCA § 110(5): “Wk-e=x any bankrupt shall have any insurance policy 
which has a cash surrender value payable to himself, his estate, or personal rep- 
resentatives, he may, within thirty days after the cash surrender value has been 
ascertained and stated to the trustee by the company issuing the same, pay or se- 
cure to the trustee the sum so ascertained and stated, and continue to hold * * * 
and carry such policy free from the claims of the creditors participating in the 
distribution of his estate under the bankruptcy proceedings, otherwise the policy 
shall pass to the trustee as assets.” The last ten words amply show that a life 
insurance policy which has any cash value may be assets in bankruptcy; there 
is nothing in the nature of the chose in action to prevent it. It is property which 
the bankrupt might have transferred or assigned, and would, aside from this 
special provision, pass to the trustee under prior portions of section 70. The life 
insurance policies which are made redeemable have been held to be those onlv 
which an individual bankrupt has on his own life payable to his estate or his rep- 
resentatives. Wolter v. Johnston (C. C. A.) 34 F.(2d) 598, 68 A. L. R. 1211: 
Ruckel v. Metropolitan Life Ins. Co., 119 Kan. 593, 240 P. 409; In re Judson (D. 
C.) 188 F. 702. Whether or not the words of the statute taken literally may be 
extended to a policy upon the life of any one other than the bankrupt, we think 
it clear that no one except the bankrupt is given the privilege to redeem it and 
to continue to hold it. The bankrupt here is not Wright, but the furniture com- 
pany. It was made a party to this suit by the insurance company, and has dis- 
claimed all right or interest in this insurance in favor of its trustee, Scales. 
Wright had and his executrix has no standing under the statute. Uf Wright 
wished to do so he might have bought the policy from the trustee under the ap- 
proval of the court (see Ruckel v- Metropolitan Life, supra), by offering some- 
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thing more than could be realized from its surrender, but only thus could he be. 
come again interested in the policy. The series of cases, Burlingham v Crouse 
228 U. S. 459, 33 S. Ct. 564, 57 L. Ed. 920, 46 L. R. A. (N. S.) 148; Everett y. Jud: 
son, 228° U.S. 474, 33S. ‘Ct. 568,571... Ed. 927, 46.1. Ae. CN, . 
Andrews v. Partridge, 228 U. S. 479, 33 S. Ct. 570, 57 L. Ed. 929, all related to 
policies on the life of the bankrupt who was seeking to redeem them. In the first 
it will be seen at page 473 of 228 U. S., 33 S. Ct. 564, 57 L. Ed. 920, 46 L. R A. 
(N. S.) 148, that there had been as here an absolute assignment of the policy by 
the insured, who was one of the bankrupts, to McIntyre & Co., another of the 
bankrupts, and the latter had again assigned it to secure debts. The -right of re- 
demption which the insured bankrupt might have had was considered to have 
passed from him by his absolute assignment, for the creditors who held the policy 
by the subassignments got the money on it. (C. C. A.) 181 F. 479. Wright's 
executrix was properly excluded. The furniture company at bankruptcy was the 
sole owner and beneficiary of the insurance, and the policy was assets subject to 
its debts. Bank of Minden vy. Clement, 256 U. S. 126, 127, 41 S. Ct. 408, 65 L. Ed 
857; In re Judson (D. C.) 188 F. 702. 


[6-9] The trustee found that by paying five premiums of $147 each he could 
on February 25, 1931, get in cash $1,200. Indeed, the insurance company, though 
not bound to do so, would according to its practice have loaned on October 25, 
1930, the $1,200 less the premiums to be paid: until February 25th, so that the 
policy on October 25th had practically a loan value of about $440. The referee 
approved the payment of the premiums but verbally refused to authorize the 
surrender of the policy on February 25th for $1,200, or to ratify the surrender 
after it was attempted, thinking the $100,000 policy should be carried until action 
should be taken in creditors’ meeting. We think the estate could not be bound 
by a surrender of the policy by the trustee without the authority or ratification 
of his court. While the trustee in bankruptcy takes title, he is not like the trustees 
under deeds and wills who, though having a right to seek direction of a court of 
equity in cases of difficulty, may have large authority to act as owners without 
court aid. The bankrupt’s property is in custodia legis from the filing of th 
petition. Thereafter no other court can exercise any jurisdiction over it without 
consent of the bankruptcy court. Acme Harvester Co. v. Beekman Lumber Co. 
222 U. S. 300, 32 S. Ct. 96, 56 L. Ed. 208; Isaacs, Trustee, v. Hobbs Tie & 
Timber Co., 282 U. S. 734, 51 S. Ct. 270, 75 L. Ed. 645. The court, Bankr. Act 
§ 2(7), 11 USCA § 11(7), is given the power to “cause the estates of bankrupts 
to be collected, reduced to money and distributed.” The trustee is named an 
officer of the court. Section 33 (11 USCA § 61). He must be approved by 
the court when elected by the creditors, and may be appointed by the court if 
they fail to elect. Section 44 (11 USCA § 72). His powers depend on the law. 
He may not compromise or arbitrate anything except under the court’s approval. 
Sections 26, 27 (11 USCA §§ 49, 50). He must collect the property and reduce 
it to money, but “under the direction of the court.” Section 27a(2), 11 USCA § 
75(a) (2). He may bring a suit without court order or at least the person 
sued cannot question the propriety of the suit; but he cannot usually make a 
final sale without court order or approval. Section 70(b), 11 USCA § 110(b); 
General Order XVIII and Forms 42, 44, 45, 46 (11 USCA § 53). Creditors 
must have notice of a proposed sale. Section 58(a) (4), 1i USCA § 94(4). A 
trustee may disclaim burdensome property, but his action may be revised by his 
court. Dushane v. Beall, 161 U. S. 513, 16 S. Ct. 637, 40 L. Ed. 791. By no 
surrender of possession can he defeat the court’s control over any part of the 
‘estate. Isaacs, Trustee, v. Hobbs Tie & Timber Co., 282 U. S. 734, 739, 51 S. 
Ct. 270, 75 L. Ed. 645; In re Schermerhorn (C. C. A.) 145 F. 341. Scales as 
trustee did not on February 24th have a simple debt of $1,200 which he was 
bound to collect. He had an insurance policy which besides being capable of 
sale to the highest bidder, Gordon v. Ware National Bank (C. C. A.) 132 F. 444, 
67 L. R. A. 550, presented also several options, one of which was to convert tt 
from a contract of insurance into a fixed claim for $1,200 due ninety days there- 
after. This involved the exchange of one obligation for another and different 
one. The form which he signed so stated: “In consideration of and exchange 
for the cash value of policy No. 261758 * * * I hereby surrender said policy for 
cancellation. * * * Said cash value is accepted in full settlement and complete 
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satisfaction of all rights, claims and demands under said policy.” In form and 
substance this approaches a sale of the policy or a compromise of its obligations 
for $1,200, either of which ought to have the court’s approval either precedent 
or subsequent. The insurance company was right at first in asking for it, and the 
referee was within his powers in refusing it. 

So holding, we find it unnecessary to pass on the question whether if the 
trustee’s act had been binding on him the insurance company’s request for a 
court order before payment of the cash surrender value would have had the 
effect to put the matter again at large to entitle the trustee to withdraw his 
election. 

Judgment affirmed. 


STATE LIFE INS. CO. v. SPENCER. No. 6678. 
Circuit Court of Appeals, Fifth Circuit. Jan. 20, 1933. 
62 Federal Reporter (2d) 640. 
1. INSURANCE. 


Provisions of life policy regarding payment of premiums, and reinstatement 
held separate from provisions regarding loans and should be construed separately. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2, INSURANCE. 

Where life policy provided that on default in payment of premium, policy 
would be continued as extended insurance if insured did not otherwise elect, 
insurer was not obligated to apply loan value to payment of insured’s note volun- 
tarily given for premiums. 

Policy provided that on default in payment of premium, insured 
might elect to take extended insurance, paid-up participating policy on 
surrender of original policy, cash surrender value or loan value, byt that, 
if no election was made by insured, the policy would be continued in 
force as extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 360[3]. 

3. INSURANCE. 

Where life policy is ambiguous it should be construed strongly against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. ; 

Court will not write new contract for parties to allow beneficiary of life 
policy to recover. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

§. INSURANCE. 

That insured gave notes for past due premium /reld not to show loan on 
policy so as to make health certificate thereafter given on reinstatement of 
policy which had lapsed because of nonpayment of note void for want of con- 
sideration. 

(For other cases see Insurance, Dec. Dig. § 265[1].) 

6. INSURANCE. 

Insured was not entitled to additional grace for payment of note given during 
grace period after default in payment of life insurance premium. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

7. INSURANCE. 

Reinstatement of life policy was new contract, and contestable period began 
to run anew. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


__Appeal from the District Court of the United States for the Northern District 
of Texas; William H. Atwell, Judge. 


Action by Myrtle Adele Spencer against the State Life Insurance Company. 
From judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


Mark McMahon, of Ft. Worth, Tex., and Milton W. Mangus, of Indianapolis, 
Ind., for appellant. 
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R. F. Spencer and A. J. Lewis, both of San Antonio, Tex., and Geo, ¢ 
Kemble, of Ft. Worth, Tex., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Foster, Circuit Judge. 


Appellee, Mrs. Spencer, as beneficiary brought suit to recover on a policy of 
insurance issued in the sum*of $25,000, on the life of her husband by appellant, 
together with 12 per cent. penalties and reasonable attorney’s fees, allowed by the 
law of Texas for delay in payment. Appellant admitted issuing the policy and 
that all premiums had been paid, but incorporated in the answer an equitable 
defense as follows: That the policy had lapsed on January 11, 1931, by default 
in payment of a note given for the premium due October 11, 1930; that thereafter 
the insured was guilty of fraud in executing a certificate of health for the purpose 
of reinstating the policy; that appellant did not know and had no means of 
obtaining knowledge of the false representations until it received the proof of 
death; that had it known of the condition of insured’s health it would not have 
revived the policy. Appellant moved for the transfer of the case to the equity 
docket, for the purpose of disposing of the equitable plea. The District Court 
overruled the motion and declined to consider the plea. At the close of the evi- 
dence the court directed a verdict for the net amount of the policy, after deducting 
an unpaid loan, with 12 per cent. statutory damages, and left it to the jury to fix 
a reasonable attorney’s fee. This resulted in a verdict for $28,195.79, for which 
judgment was entered. Error is assigned to the above set out rulings of the court. 


Certain provisions of the policy may be somewhat briefly stated. The policy 
was issued on April 11, 1923, in the amount of $25,000, for an annual premium of 
$810.50, which the insured had the option of paying anually; semiannually in the 
sum of $421.50 or quarterly in the amount of $214.75. It was incontestable after 
one year except for nonpayment of premiums. It provided that the payment of 
a premium or any installment thereof should not maintain the policy in force 
beyond the date when the next premium was payable, and, if any premium should 
not be paid when due, the policy should cease and determine, unless otherwise ex- 
pressly provided therein. A grace of thirty-one days was granted for the pay- 
ment of every premium after the first, during which time the insurance was con- 
tinued in force. It provided for a division of the surplus to be credited to the 
policy annually, with the option to the insured to receive it in cash or apply it 
toward the payment of any premium or to the purchase of paid-up, participating 
insurance, with the further provision that, unless the owner of the policy should 
elect otherwise in writing, the dividends would he held to the credit of the policy. 
If any premium was not paid at the expiration of the days of grace, the company 
should keep the policy in force by applying the accumulated dividends to the 
payment due on the policy, provided they were sufficient to pay a quarterly in- 
stallment of the premium. The policy provided that it could be reinstated at any 
time after default of premium payment upon evidence satisfactory to the company 
of the insurability of the insured and payment of all premium arrears, with inter- 
est at the rate of 5 per cent. per annum. The policy provided: 

“After premiums have been paid for two years from the date hereof (this 
Policy being then in force and provided there is no indebtedness against it), at 
the time any premium becomes due, or within the period of grace, or upor 
default in the payment of any premium when due, or within thirty-one days 
thereafter, the owner of this Policy may select any one of the options in the 
following table, and in the event that no such selection is made, the Company will 
continue this Policy in force as extended insurance, according to the first option, 
and all other options will be deemed waived; such extended insurance being non- 
participating and without loan or cash values. The values in the table apply only 
in the event there is no indebtedness against the Policy; but any such indebtedness 
may be paid in cash and the values in the table will then be applicable; or if not 
so paid, the cash and loan values will be reduced by the amount of indebtedness, 
and the amount of paid-up insurance will be reduced in the ratio of the indebted- 
ness to the net value of such insurance, and the extended insurance shall be for 
such length of time only as the excess of the net value of extended insurance as 
shown in the table over the indebtedness, will purchase at the insured’s attained 
age at the net single premium rate by the American Experience Table of Mortal- 
ity and three per cent. interest. Dividend additions to the Policy, and additiona! 
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premium payments for any fractional part of a year, if any, will increase the 
yalues in the table in proportion to the increase in the vlaue of the reserve 
thereby.” 

The options in the table were (1) for extended insurance in years and devs 
for the full amount of the policy; (2) upon legal surrender of the policy to 
receive a paid-up participating policy for the amount set out in the table; and (3) 
to receive the cash surrender value or borrow the loan value, according to the 
number of years in force, which amounts were the same. 

There is no dispute as to the material facts which are these. Under the above 
set out provision, tne policy had a loan value of $2,812..5 after the premium in 
full for seven years had been paid and $3,316.50 after the payment of premiums 
for eight years. On April 2, 1930, the insured executed a loan agreement and 
borrowed $2,812 on the policy. An existing loan was liquidated, premiums were 
paid on the policy up to April 11, 1930, and the insured received a check from the 
company for a balance of $366.65. Additional premiums were paid up to October 
11, 1930. The premium due on that date was not paid. All dividends theretoiore 
declared had been used in the payment of premiums. No additional dividend could 
be declared before the next anniversary of the policy, April 11, 1931. On October 
17th, within the grace period, the insured wrote to the company requesting that 
it accept a note due in ninety days for $214.75, the quarterly premium then due. 
The company answered on October 22d, advised the insured that two months 
from the due date was the maximum extension that could be arranged for a single 
quarterly premium and inclosed two notes, maturing in three and four months 
from October 11, 1930, in the respective amounts of $211.50 and $210, to cover a 
semiannual premium due as of October 11, 1930, and suggested that he execute 
them. The insured agreed to this, executed the two notes and forwarded them to 
the company. Each note contained the statement that it was for a balance of the 
semiannual premium due October 11, 1930, and an agreement that it was not given 
or accepted as a payment of the premium and that the nonpayment of the note 
or an extension thereof at maturity would ipso facto lapse the policy and the 
company might charge the proportionate part of the note against any reserve 
value in the policy. The note due January 11th was not paid at maturity. Under 
the provisions of the policy and the terms of the note the policy then lapsed. 
Extended insurance available was not over eighty-five days. On January 21st, the 
company wrote the insured inclosing a certificate of health and informed him that 
it was necessary that it be executed in order that steps be taken to reinstate the 
policy and when completed it should be returned with a remittance of $214.67. 
Apparently the insured paid no attention to this letter and the company again 
wrote him on February 2d, suggesting that he pay the notes by means of an 
increase in the amount of his policy loan and inclosed a new loan agreement. The 
insured accepted this suggestion, executed the health certificate and negotiated a 
new loan on February 11, 1931, for $3,245.21, upon the pledge of the policy. Out 
of the surplus over the existing loan the semiannual premium then due was paid. 
Thereafter, the premiums were paid up to October 11, 1931. The insured died on 
September 12, 1931, a little more than seven months after the reinstatement of 
the policy. In the health certificate, executed on February 4, 1931, the insured 
certified, inter alia, that he was then in good health and free from every ailment 
and complaint; that he had not had any injury, sickness, or ailments of any kind 
and had not consulted or been prescribed for by any physician or received medical 
treatment since the date of his original application, on which the policy was 
issued, except slight indispositions, colds, etc., and he renewed the statements and 
agreements contained in the original application. In the proof of claim, dated 
September 22, 1931, in the certificate of the attending physician, Dr. P. M. Waltrip, 
Jr, it was disclosed that the insured had died from chronic nephritis and that 
for approximately a year prior thereto he had been treated for chronic nephritis, 
hypertension, and chronic myocarditis by the said physician and by Dr. H. B. 
Trigg. Appellant declined to make settlement on the policy. This suit was filed 
on November 13, 1931. On February 3, 1932, appellant filed its answer and 
equitable plea for cancellation of the policy. 


Relying mainly on the provision of the policy above set out, appellee 
contends: That at the time the premium became due on October 11, 1930, by the 
payment of the two preceding quarterly premiums, the policy had acquired a new 
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loan value of $252.50, which the insured was entitled to borrow to pay the quar- 
terly premium then due; that the note given for this quarterly premium was 
intended to be a loan and must be considered to have been a loan against the 
policy; that, if not, it was the duty of the company to apply this loan value to the 
payment of the note; that the note was entitled to a grace period of thirty-one 
days for its payment; that, therefore, the policy did not lapse and the company 
had no right to require the execution of a health certificate for its reinstatement; 
that, the giving the health certificate was without consideration and immaterial. 

[1] The provisions of the policy regarding the payment of premiums and re- 
instatement are separate and distinct from the provisions as to loans and they 
are not to be confused in interpreting the policy. It is obvious that, if the com- 
pany had the right to apply the loan value to the payment of premiums in 
advance, the right of the insured to obtain the full surrender value or the benefit 
of any of the other options would be impaired. 


[2] We are not dealing with the forfeiture of the policy for nonpayment of a 
loan. Upon the termination of the policy, either through voluntary surrender or 
lapse through failure to pay a premium, the option to take extended insurance 
would be automatically applied for his benefit, if the insured made no selection, 
but the exercise of any other option would require affirmative action on his part. 
The company had no power to exercise any of these options for the insured and 
was under no obligation to do so. It could not force him to take a loan and could 
not make the loan for his benefit unless he applied for it. Of course, after 
default on the premium note, the company had the right to apply any accumulations 
under the policy to its payment. But the premium was payable in advance and by 
executing the note the policy was kept in force for three months regardless of 
whether it was ever paid or there were any accumulations to liquidate it. 


The insured permitted the policy to lapse for nonpayment of the premium 
note. Under the provisions of the policy the only duty of the company at that 
time was to apply unpaid dividends, if any, to the payment of the premium or 
give extended insurance. There were no dividends to apply to premiums and 
extended insurance would not have kept the policy in force to the date of death. 
Under the terms of the policy it could be reinstated only by giving satisfactory 
evidence of insurability at that time. It is fundamental in life insurance that only 
persons in sound health are insurable risks and the prompt payment of premiums 


is essential to keep the policy alive. The health certificate was therefore very 
material. 


[3-5] The rule is well settled that a policy of insurance if ambiguous is to be 
construed strongly against the company. It is equally well settled that the courts 
will not write a new contract for the parties to allow the beneficiary to recover 
at all events. Citation of authority is unnecessary as to this. When the provisions 
of the policy as to loans, on the one hand, and payment of premiums and rein- 
statement of the policy after it has lapsed, on the other, are separately considered 
and not confused, the policy is plain and unambiguous and requires no construc- 
tion. There is no ground for assuming that the insured was deceived as to his 
rights. He was an attorney and actively engaged in the oil business. He had made 
numerous loans against the policy and had used these loans, at least in part, for 
the payment of premiums in advance. He had also applied all dividends declared 
to the payment of premiums. He was entitled to only thirty-one days’ grace for 
the payment of the premium due on October 11, 1930, under the terms of the 
policy, and he readily acquiesced in the agreement to give premium notes for a 
semiannual instead of a quarterly premium, which saved him a few dollars and 
gave him a grace of three months for the payment of one-half and of four months 
for the other half. It is not possible that he thought he was applying for a loan 
against the policy. The transaction that occurred was perfectly fair and equitable 
and clearly within the intention of the parties. If the allegations of the plea be 
taken for true, he was guilty of fraud in procuring the reinstatement of the 
policy. The insured arranged for the payment of a semiannual and not a quarterly 
premium. There was not enough loan value to pay a semiannual premium. To 
construe the premium notes as an application for a loan against the policy or to 
say that the policy demanded that the company apply the existing loan value to 


the payment of a quarterly premium would be to write a new contract for the 
parties. 
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[6] The insured was not entitled to an additional thirty-one days’ grace for 
the payment of the note. That grace had already been given in the execution of 
the note. Southland Life Insurance Co. v. Hopkins (Tex. Com. App.) 244 S. W. 
999; Schmedding v. Northern Assur. Co., 170 Mich. 528, 136 N. W. 361; Holly v. 
Metropolitan Life Ins. Co., 105 N. Y. 437, 11 N. E. 507; Robnett v. Cotton States 
Life Ins. Co., 148 Ark. 199, 230 S. W. 257; Lefler v. N. Y. Life Ins. Co. (C. C 
A.) 143 F. 814; Kansas City Life Ins. Co. v. Leedy, 62 Okl. 131, 162 P. 760, 
L. R. A. 1917C, 917; Dreeben v. Mut. Life Ins. Co. of N. Y. (C. C. A.) 29 F.(2d) 


[7] The reinstatement of the policy was in effect a new contract and the 
contestable period began to run anew. The plea for cancellation was filed within 
that period. New York Life Ins. Co. v. Seymour (C. C. A.) 45 F.(2d) 47, 73 
A. L. R. 1523; Mutual Life Ins. Co. v. Dreeben (D. C.) 20 F.(2d) 394; Great 
Western Life Ins. Co. v. Snavely (C C. A.) 206 F. 20, 46 L. R. A. (N. S.) 1056; 
Teeter v. United Life Ins. Ass’n, 159 N. Y. 411, 54 N. E. 72; Pacific Mutual Life 
Ins. Co. v. Galbraith, 115 Tenn. 471, 91 S. W. 204, 112 Am. St. Rep. 862; State 
Mutual Life Ins. Co. v. Rosenberry (Tex. Com. App.) 213 S. W. 242; Ash v. 
Fidelity Mut. Life Ass’n, 26 Tex. Civ. App. 501, 63 S. W. 944. 

[8] Considering the facts disclosed by the record, it was the duty of the 
District Court to try the equitable plea before permitting the case to go to the 
jury on the issues triable at law. Liberty Oil Co. v. Condon Nat. Bank, 260 U. S. 
235, 43 S. Ct. 118, 67 L. Ed. 232. If the plea had been sustained by competent 
evidence, appellant would have been entitled t» a cancellation of the policy, there 
was nothing for the jury to consider and a d'rected verdict in favor of appellant 
was in order. The assignments of error are well taken. The judgment appealed 
from is reversed, and the case remanded for further proceedings not inconsistent 
with this opinion. 

Reversed and remanded. 


FIRST NAT. BANK OF CHATTANOOGA vy. PHGENIX MUT. 
LIFE INS. CO. No. 6052. 
Circuit Court of Appeals, Sixth Circuit. Jan. 17, 1933. 
€2 Federal Reporter (2d) 681. 
INSURANCE. 

Insurer held not liable under double indemnity provision excepting death from 
“participation in aeronautic operations,” where insured was killed while passen- 
ger in aeroplane. 

The facts disclosed that though insured was not personally piloting 
plane, venture was his initiative and undertaken solely for his purposes. 

He owned the plane, employed the pilot to operate it, determined whether 

weather conditions would permit of flight and when it should be made. 

Under such circumstances he was “participating in aeronautic operations” 

within exception, of double indemnity policy, though word “participate” 

denotes activities not included in the narrower compass of the word 

“engage.” 

(For other cases, see Insurance, Dec. Dig. $ 515.) 

Appeal from the District Court of the United States for the Eastern District 
of Tennessee; George C. Taylor, Judge. 

Action by the First National Bank of Chattanooga, trustee. against the Phee- 
nix Mutual Life Insurance Company. From a judgment for defendant [57 F.(2d) 
731], plaintiff appeals. 

\ffirmed. 

\V. L. Frierson, of Chattanooga, Tenn. (R. H. Williams and R. P. Frierson, 
both of Chattanooga, Tenn., on the brief), for appellant. 

Vaughn Miller, of Chattanooga, Tenn. (Miller, Miller & Martin, of Chat- 
tanooga, Tenn., on the brief), for appellee. 

Before Moorman, Hickenlooper, and Simons, Circuit Judges. 

Moorman, Circuit Judge. 

Suit was brought by the appellant to recover the double liability under three 
policies of insurance issued by appellee upon the life of Patten, who was killed in 
an aeroplane accident. Each of the policies provided that the double indemnity 
benefit should not be payable if the death of the insured resulted “directly or in- 


Brown et al. v. Pacific Mut. Life Ins. Co. 
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directly, wholly or partly * * * from participation in aeronautic * * * operations.” 
The pleadings were framed to present the single issue as to whether the insured’s 
death came within the terms of these policy provisions. The case was submitted 
to the trial court upon a stipulation of facts, upon which judgment was rendered 
dismissing the suit. 

The stipulation discloses the following facts: The insured was president of 
an aeroplane company engaged in operating aeroplanes at Chattanooga, Tenn. He 
was also the majority stockholder in the company and actively engaged in man- 
aging and directing its affairs. The planes of the company were operated to take 
passengers on business and pleasure trips and to instruct student aviators in the 
art of flying. The company employed Ringel, a licensed pilot, whose duty it was 
to fly its planes, and who received as compensation for his services one-third of 
the gross receipts for carrying passengers and instructing students. It was un- 
derstood between the insured and Hart, the other stockholder of the company, 
that either should have the right to use the company’s planes for business or 
pleasure without paying for such use. Hart had never used the planes, but the 
insured had made frequent trips in them, paying, when he did so, for the gasoline 
and oil used on the trips and paying the pilot for his services. The insured held 
a permit to become a student aviator, had spent not jess than fifty hours in the 
air, and had had two hours of instruction as an aviator. On the day in question 
his wife was ill and he was on his way to Florida with a physician to see her. 
Ringel had demurred at making the trip because of the lack of visibility for fly- 
ing. Patten decided to go, and Ringel, though still objecting, agreed to accom- 
pany him and pilot the plane. When about a hundred miles of the trip had been 
made, Ringel, in attempting to make a landing, wrecked the plane, killing its three 
occupants. 

The appellant relies upon a line of cases dealing with policies excluding li- 
ability for fatal injury received while “engaged” in aeronautics or aviation. Bene- 
fit Assoc. Ry. Employees v. Hayden, 175 Ark. 565, 299 S. W. 995, 57 A. L. R. 622: 
Masonic Acc. Ins. Co. v. Jackson, 200 Ind. 472, 164 N. E. 628, 61 A. L. R. 840; 
Flanders v. Benefit Ass’n of Railway Employees, 226 Mo. App. 143, 42 S.W.(2d) 
973. In other cases upon which it relies the policy provision excepted death re- 
sulting from “engaging” in aeronautic or aviation “operations.” Gits v. New 
York Life Ins. Co. (C. C. A.) 32 F.(2d) 7; Price v. Prudential Ins. Co., 98 Fla 
1044, 124 So. 817; Peters v. Prudential Ins. Co., 133 Misc. 780, 233 N. Y. S. 500. 
The holding of these cases is that the term “engage” or “engaging” implies a vo- 
cational activity inapplicable to one who flies occasionally as a passenger. The 
cases upon which the appellee relies deal with policies excluding liability if death 
results from “participation” in aviation or aeronautics. Head v. New York Life 
Ins. Co. (C. C. A.) 43 F.(2d) 517; Travelers’ Insurance Co. v. Peake, 82 Fla 
128, 89 So. 418; Meredith v. Business Men’s Acc. Ass’n, 213 Mo. App. 688, 252 
S. W. 976; Bew v. Travelers’ Ins. Co. 95 N. J. Law, 533, 112 A. 859, 14 A. L. R. 
983: Tierney v. Occidental Life Ins. Co., 89 Cal. App. 779, 265 P. 400. In these 
cases it is held that flying as a passenger in an aeroplane is “participation” in 
aviation or aeronautics. 

The distinction between the two classes of cases seems to rest upon the differ- 
ence in the meaning of the words “engage” and “participate.”” The latter of these 
words denotes activities not included in the narrower compass of the former. 
The only effect of its use in connection with “aeronautic operations” instead of 
“aeronautics” is to narrow the field of the forbidden activity. Within that field 
it is to be given its full scope and meaning. Whether it includes one who merely 
pays his fare and is transported in an aeroplane we need not decide, for the sit- 
uation of the insured was not distinguishable from that of an individual who em- 
ploys a licensed pilot to operate an aeroplane which he regularly maintains and 
uses as a means of transportation. Though the insured was not personally pilot- 
ing the plane, the venture was his, initiated and undertaken solely for his pur- 
poses. He owned the plane, employed a pilot to operate it, determined whether 
weather conditions would permit of the flight and when it should be made. We 
agree with the lower court that one who interposes and enforces his judgment in 
matters so vital as these to the flight of an aeroplane is participating in aeronautic 
operations. 

The judgment is affirmed. 
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BROWN et al. v. PACIFIC MUT. LIFE INS. CO. No. 3398. 
Circuit Court of Appeals, Fourth Circuit. Jan. 10, 1933. 
62 Federal Reporter (2d) 711. 
4’ INSURANCE. 

Equity has jurisdiction of suit to cancel life and disability insurance policy, 
containing incontestable clause, during insured’s life for fraud in its procurement; 
insurer's legal remedy by defending action for recovery under disability clause 
being inadequate. 

Action at law might be terminated without deciding issue of fraud 
after policy became incontestable, and judgment therein would not be 
binding on beneficiary. 

(For other cases, see Insurance, Dec. Dig. 249.) 


Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Florence. 

Suit by the Pacific Mutual Life Insurance Company against Herbert W. 
Brown, by Florence Wilkes Brown, his duly appointed guardian ad litem, and 
Florence Wilkes Brown individually. From an order overruling defendants’ mo- 
tion to dismiss the suit and enjoining them from further prosecuting an action in 
a state court, they appeal. 

Affirmed. 

L. D. Lide, of Marion, S. C. (L. D. Jennings, of Sumter, S. C., and Lide & 
McCandlish, of Marion, S. C., on the brief), for appellants. 

A. M. Lumpkin, of Columbia, S. C. (Thomas, Lumpkin & Cain, of Columbia,. 
S. C., and Blake Franklin, of Los Angeles, Cal., on the brief), for appellee. 

Before Parker and Northcott, Circuit Judges, and Chesnut, District Judge. 

Parker, Circuit Judge. 

This is an appeal in a suit instituted to secure the rescission and cancellation 
of a policy of life and disability insurance on the ground of fraud and false war- 
ranty in its procurement. The insured and his mother, who was named as bene- 
ficiary under the policy in case of death, were made defendants. After the bill 
was filed, but before the subpcena ad res. was served, the insured instituted an 
action in the state court to recover $450 under the disability feature of the policy, 
and secured service of the summons therein. The defendants then moved to dis- 
miss this suit on the ground of the pendency of the action in the state court, and 
the complainant moved that the defendants be enjoined from further prosecuting 
that action. The court below entered an order overruling the motion to dismiss 
and enjoining defendants from further prosecuting the action in the state court; 
and from this order the defendants have appealed. 

The policy in question was issued on the 30th day of June, 1930, and contained 
a two-year incontestable clause in the usual form. It insured the life of defend- 
ant Herbert W. Brown in the sum of $5,000, and named his mother Florence 
Wilkes Brown as beneficiary in case of death, with right on his part to change the 
beneficiary. It contained also a disability feature, providing for the payment of 
$75 per month to insured in case of his total and permanent disability. The bill 
of complaint was filed January 29, 1932, alleging fraud and false warranty in the 
application for the policy. It set forth that complainant, having only recently dis- 
covered the fraud, had promptly tendered a return of the premiums and demand- 
ed a return and cancellation of the policy, which had been refused. It asked that 
the policy be declared void and of no effect, and that defendants be required to 
surrender it for cancellation. Subpoena was immediately placed in the hands of 
the marshal of the district, but was not served until February 17th, eighteen days 
later. In the meantime the insured, on February 6th, had instituted an action in 
the state court, seeking the recovery of $450 under the disability feature of the 
policy, and had secured immediate service of the summons in that action. As he 
was under twenty-one years of age, he brought the action through his mother as 
next friend. 

The appeal before us presents three questions for our consideration: (1) Is 
there jurisdiction in equity to decree cancellation in a case of this character? (2) 
Granting the jurisdiction, should the court of equity enjoin defendants from fur- 
ther prosecuting the action at law in the state court? And (3) is the jurisdiction 
of the court of equity, or its power to enjoin the prosecution of the action in the 
state court, affected by the fact that service of process was first obtained in that 
action ? 
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{1, 2] We think that the first two of the questions stated above are concly- 
sively answered in the affirmative by the decisions of this court in Jefferson 
Standard Life Ins. Co. v. Keeton, 292 F. 53, and Jones v. Reliance Life Ins, Co. 
11 F.(2d) 69. The general rule, of course, is that equity will not ordinarily take 
jurisdiction of a suit for cancellation of a policy of insurance for fraud in its pro- 
curement, for the reason that the ccmpany has an adequate remedy at law in its 
right to defend on the ground of fraud in an action instituted on the policies. 
Pheenix Mutual Life Ins. Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 501; Cable y. Ins. 
Co., 191 U. S. 288, 24 S. Ct. 74, 48 L. Ed. 188. But where the policy contains an 
incontestable clause, so that if it be not canceled for fraud within the time limited 
the right to defend on that ground will be lost, equity will grant relief, as other- 
wise the company would be without remedy. This was the ground upon which 
jurisdiction was sustained in the leading case of Jefferson Standard Life Ins. Co 
v. Keeton, supra, and that decision has been followed in this circuit by the Jones 
Case, supra, and in other circuits by the following cases: Jefferson Standard Life 
Ins. Co. v. McIntyre (C. C. A. 5th) 294 F. 886; Peake v. Lincoln National Life 
Ins. Co. (C. C. A. 8th) 15 F.(2d) 303; Keystone Dairy Co v. New York Liie 
Ins. Co. (C. C. A. 3d) 19 F.(2d) 68; N. Y. Life Ins. Co. v. Seymour (C. C. A 
6th) 45 F.(2d) 47, 73 A. L. R. 1523. See, also, the following cases in the district 
courts: N. Y. Life Ins. Co. v. Renault, 11 F.(2d) 281; N. Y. Life Ins. Co. y. 
Sisson, 19 F.(2d) 410; Phila. Life Ins. Co. v. Burgess, 18 F.(2d) 599; Mutual Life 
Ins. Co. v. Dreeben, 20 F.(2d) 394; Abraham Lincoln Life Ins. Co. v. Kleven, 33 
F.(2d) 638. These cases affirm the duty of equity to grant relief in such cases 
even aiter the policy has matured by the death of the insured; and a number of 
them approve the rule of the Keeton and Jones Cases to the effect that the juris- 
diction in equity is not defeated by the subsequent institution of an action at law 
on the policy. 

[3, 4] In the case at bar, the insured is living and there is consequently no 
possible way in which complainant can secure the full relief to which it is entitled 
except in equity. It is argued that relief might be obtained at law by defending 
the action instituted for recovery under the disability feature of the policy. But 
it is clear that this remedy would not be full, complete, or adequate. In the first 
place, the action at law might be terminated in such a way as not to decide the 
issue of fraud at all and in the meantime the policy might have become incon- 
testable. In the second place, the judgment in that action would not be binding 
upon the beneficiary. See N. Y. Life Ins. Co. v. Halpern (D. C.) 47 F.(2d) 
935, 936. In addition to this, it is well settled that equity jurisdiction existing at 
the commencement of the suit is not lost because after the filing of the bill an 
adequate legal remedy has become available. Dawson v. Kentucky Distilleries & 
Warehouse Co., 255 U. S. 288, 296, 41 S. Ct. 272, 65 L. Ed. 638; N. Y. Life Ins 
Co. v. Seymour, supra. We think that both on reason and authority, therefore, 
the jurisdiction of equity in a case such as this is thoroughly established. 

[5, 6] And we think it equally clear that the court of ‘equity, having acquired 
jurisdiction, should stay the proceedings at law in the state court. There can be 
no question as to the general power of a court of equity, which has acquired juris- 
diction of a cause, to enjoin the prosecution of all proceedings commenced after- 
ward which would have the effect of defeating or impairing its jurisdiction, or 
the lawful effect of its orders and decrees in the exercise of that jurisdiction; and 
it is settled that in such cases section 720 R. S., 28 USCA 379, has no application. 
Looney v. Eastern Texas R. Co., 247 U. S. 214, 38 S. Ct. 460, 62 L. Ed. 1084; 
Kline v. Burke Construction Co., 260 U. S. 226, 229, 43 S. Ct. 79, 67 L. Ed. 226, 
24 A. L. R. 1077. And it has been specifically decided that such power exists and 
should be exercised in a case such as this, where suit for the cancellation of a 
policy of insurance has been instituted in equity, and action at law on the policy 
is instituted afterwards. See the Keeton, Jones, Peake, Keystone Dairy Co. and 
Kleven Cases, supra, and note in 73 A. L. R. 1531, et seq. 

[7] Defendants argue that both the suit in equity and the action in the state 
court are proceeding in personam, and that under the decision in the case of 
Kline v. Burke Construction Company, supra, both should be allowed to proceed 
until a judgment is obtained in one which will be an estoppel in the other. The 
Kline Case, however, was considered by this court in the Keeton Case, being cited 
in the dissenting opinion of Judge Woods; and the doctrine which it lays down 
was not found to militate against the power of the court to enjoin the prosecution 
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of an action at law in cases of this character. And upon further consideration of 
the Kline Case, we find nothing in it which limits to actions in rem the right of a 
federal court of equity to protect its jurisdiction. It involved no situation where 
it was ee for a court of equity to protect against encroachment on its 
iyrisdiction or the lawful effect of its orders and decrees, but merely one where 
indey yendent proceedings were pending in the state and federal courts, in both of 

hich the ultimate relief sought was a money judgment. The Supreme Court, in 
lenying the power on the part of the federal court to enjoin the proceeding in 
the state court, said (260 U. S. at page 232, 43 S. Ct. 79, 82, 67 L. Ed. 226, 24 A. 
.. R. 1077): “Where a suit is strictly in personam, in which nothing more than a 
sersonal judgment is sought, there is no objection to a subsequent action in an- 
other jurisdiction, either before or after judgment, although the same issues are 
to be tried and determined; and this because it neither ousts the jurisdiction of 
the court in which the first suit was brought, nor does it delay or obstruct the 
exercise of that jurisdiction, nor lead to a conflict of authority where each court 
‘ts in accordance with law.” 

[8] In cases such as the one at bar, a recovery in the action in the state court 
will delay and obstruct the exercise of the jurisdiction of the federal court of 
equity and may lead to a conflict of authority, even though each court acts in ac- 
ordance with law. The rule which we think applicable here was stated on page 
2% of the opinion in 260 U. S., 43 S. Ct. 79, 81, as follows: “It is settled that 
vhere a federal court has first acquired jurisdiction of the subject-matter of a 
‘ause, it may enjoin the parties from proceeding in a state court of concurrent 
jurisdiction where the effect of the action would be to defeat or impair the juris- 
liction of the federal court.’ 


[9] It is clear from what is said in the Kline Case that the power of a federal 

urt of equity to protect its jurisdiction is plenary. And the real question raised 
the contentions of defendant is not as to conflict between state and federal 
jurisdictions, but the old question as to the extent of the power in equity to en- 
join the prosecution of proceedings at law; for it is only for the purpose of pro- 
tecting its jurisdiction that equity has ever enjoined the prosecution of such pro- 
ceedings. Pomeroy’s Equity Jurisprudence (4th Ed.) vol. 4, § 1360. Professor 
Pomeroy treats this question at length in his Equity Jurisprudence. See sections 
1360 to 1365 of the fourth edition. He points out that in suits over which courts 
f law and equity have a concurrent jurisdiction, as they have in cases of fraud, 
and in which the only question between the two courts relates to the adequacy 
f the legal remedy, the court which first exercises jurisdiction is entitled to re- 
tain an exclusive control of the issues. In such cases equity will not enjoin 
an action at law, if the latter be first commenced, and if the remedy at 
law be inadequate, however, equity will enjoin the legal proceeding even though 
commenced first. The rule is thus luminously stated by Professor Pomeroy (vol. 
4, § 1363): “The second general class includes those cases * * * over the facts of 
which both courts of law and of equity have a concurrent jurisdiction to grant 
their respective and distinctive remedies; for example, cases involving actual 
f such as suits upon instruments, where the defense is fraud in procuring 
their execution. Where the jurisdiction is thus said to be concurrent, or in other 
words, where the interests and primary rights of the parties are legal, and the 
only question between the two courts relates to the adequacy of their respective 
remedies, as a general rule the tribunal which first exercises jurisdiction is en- 
titled, or at least permitted, to retain an exclusive control of the issues. It is 
therefore a well-settled doctrine that in cases of this kind, where the primary 
tights of both parties are legal, and courts of law will grant their remedies, and 
courts of equity may also grant their peculiar remedies, equity will not interfere 
to restrain the action or judgment at law, provided the legal remedy will be ade- 
quate: that is, provided the judgment at law will do full justice between the par- 
ties, and will afford a complete relief; the adequacy or inadequacy of the legal 
remedy is the sole and universal test. On the other hand, in cases of this gen- 
eral class, equity will enjoin the action at law, and will determine the whole cause, 
whenever the legal remedy is inadequate; and the legal remedy is deemed to be 
inadequate if the ends of justice would not be satisfied by a mere judgment for 
the defendant in the action at law, but would require that some distinctively equit- 
able relief, such as a cancellation or a reformation of the instrument sued upon, 
be conferred upon him. If any affirmative equitable relief is necessary to a full 
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settlement of the controversy, and to a complete protection of the defendant’s 
rights, a court of equity will interfere, entertain a suit for such relief, and enjoin 
the action at law. The scope of this particular doctrine is plainly identical with 
that which governs the second branch of the exclusive jurisdiction of equity as 
described in the first volume. Whenever a court of equity exercises its juris- 
diction over a case involving only legal interests and primary rights, for the pur- 
pose of awarding its exclusively equitable remedies, because the legal remedies, 
would be inadequate, it will always, if necessary, enjoin an action at law which 
interrupts the full exercise of its jurisdiction.” 

{10, 11] On the third question, we think that a suit in equity is commenced, 
so that the court acquires jurisdiction of the cause, when the bill is filed, whether 
the suit be in rem or in personam. Farmers’ Loan & Trust Co. v. Lake St. E. R. 
R. Co., 177 U. S. 51, 20 S. Ct. 564, 44 L. Ed. 667; Waldo v. Wilson (C. C. A. 4th) 
231 F. 654; Equitable Life Assurance Society v. Schwartz (C. C. A. 5th) 42 F. 
(2d) 646. And the federal court of equity, having acquired jurisdiction of the 
cause in advance of the state court is entitled to protect that jurisdiction even 
though the process of the latter was first served. Farmers’ Loan & Trust Co. vy. 
Lake St. E. R. R. Co., supra. But even if the suit in equity had not been first 
commenced, we think that the equity court would have had power to enjoin the 
prosecution of the proceedings at law on the ground that the remedy there avail- 
able was not adequate. See section from Pomeroy, above quoted. 


There was no error, and the order appealed from will be affirmed. 
Affirmed. 








UNITED LIFE & ACCIDENT INS. CO. v. REYNOLDS et al. No. 206. 
Circuit Court of Appeals, Second Circuit. Jan. 23, 1933. 
62 Federal Reporter (2d) 776. 
1. INSURANCE. 


Notwithstanding insured’s attempts to have beneficiary of life policy changed, 
where such change had not been effected before insured’s death, original bene- 
ficiary was entitled to proceeds. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from the District Court of the United States for the District of 
Connecticut. 

Bill of interpleader by the United Life & Accident Insurance Company against 
Katherine Reynolds and Teresa Shervyla to determine the ownership of the 
proceeds of a life insurance policy upon the life of Joseph P. Shervyla. From 
decree awarding the proceeds to Teresa Shervyla, widow, Katherine Reynolds, 
daughter, appeals. 

Affirmed. 

Michael V. Blansfield and John E. Whalen, both of Waterbury, Conn., for 
appellant. 

Mascolo, McKnight & Dauch, of Waterbury, Conn. (Edward Mascolo and 
Frederic W. Dauch, both of Waterbury, Conn., of counsel), for appellee Teresa 
Shervyla. 

Before Manton, Augustus N. Hand, and Chase, Circuit Judges. 

Per Curiam. 

Joseph P. Shervlya insured his life in the United Life & Accident Insurance 
Company, naming his wife beneficiary. He died February 4, 1930, after having 
made application to substitute his daughter as beneficiary in place of his wife. 
The proceeds owing under the policy are claimed by both widow and daughter, 
and they were named defendants in this bill of interpleader. It was held below 


that, while the insured sought to change his beneficiary prior to his death, he did 
not succeed in so doing. 


The bill is filed under the Federal Insurance Interpleader Act, Act of May 
8, 1926, c. 273, 44 Stat. 416, 28 USCA § 41 (26), which gave jurisdiction to the 
District Court. The deceased lived in the district of Connecticut, his wife, from 
whom he was separated, lived in the Western district of Pennsylvania, and his 
daughter, Katherine Reynolds, lived in the district of Connecticut. 

{1] On January 10, 1930, the insurance company received a written application 
for a change of the beneficiary, naming the insured’s daughter in place of his 
wife. The policy required an indorsement to be made thereon in order to effect 
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such change. The insured stated he was unable to find the policy (it was in the 
possession of his wife) and he filed a statement and agreement with reference 
to a lost policy, in which he stated under oath that his wife had left him and had 
gone to Pittsburgh, Pa., and took the policy or lost the same. This did not con- 
form to the requirements of the insurance company, since it was not executed 
and sworn to by the named beneficiary, Teresa Shervyla. On January 13, 1930, the 
insurance company returned it to the insured with a letter stating that it was 
improperly executed. On January 20, 1930, it was again mailed by the insured to 
the insurance company and again returned on January 23, 1930, because it did not 
conform to the rules and requirements of the insurance company for it was not 
executed and sworn to by the original beneficiary. Later the insurance company 
offered to waive the requirement of indorsement on the policy provided the 
insured furnished it with the address of the original beneficiary, but prior to his 
death on February 4, 1930, the insured had not done so. On July 1, 1930, the 
insurance company received the policy from the original beneficiary together with 
the claim of the proceeds of the insurance. No indorsement of any change of 
beneficiary was ever made upon the policy or upon the records of the insurance 
company before the death of the insured. While there was an intent on the part 
of the insured to change his beneficiary, he had not effected that change prior to 
his death, and the appellant cannot succeed. Fink y. Fink, 171 N. Y. 616, 64 N. E. 
506; Tillman v. Hancock Mutual Life Ins. Co., 27 App. Div. 392, 50 N. Y. S. 
470; Marlow v. Paganini, 277 F. 790 (C. C. A. 9); Knights of Columbus v. 
Curran, 91 Conn. 115, 99 A. 485; Neary v. Metropolitan Life Ins. Co., 92 Conn. 
488, 103 A. 661, L. R. A. 1918F, 306. 

[2] The court below had jurisdiction since, at the time of the commencement 
f the suit, the parties were citizens of different states. Stegleder v. McQuesten, 
198 U. S. 141, 25 S. Ct. 616, 49 L. Ed. 986: Hill v. Walker, 167 F. 241 (C. C. A. 
8); Every Evening Printing Co. v. Butler, 144 F. 916 (C. C. A. 3). 

Decree affirmed. 

JETNA LIFE INS. CO. v. HOOKER. No. 6059. 
Circuit Court of Appeals, Sixth Circuit. Jan. 16, 1933. 
62 Federal Reporter (2d) 805. 
2. INSURANCE. 

Clause making life policy incontestable refers to contest or defense as against 
beneficiary or bona fide assignee, and did not preclude defense that plaintiff, 
suing on policy, had no insurable interest and was not bona fide assignee (Acts 
Tenn. 1907, c. 457, § 1, subd. 3; Code Tenn. 1932, §§ 7812, 11275). 

Insurer pleaded that policy in question had not been procured by in- 
sured and assigned in good faith to plaintiff, but that plaintiff, knowing 
insured was suffering from tuberculosis and was uninsurable, entered into 
agreement with insured to defraud insurer by procuring policy and assign- 
ing it to pliantiff, who was to pay all premiums and expenses and to have 
sole interest in any sums paid thereunder, and that plaintiff had no insur- 
able interest in life of insured and hence policy was void as gambling or 
wagering contract under Code Tenn. 1932, §§ 7812, 11275. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4, INSURANCE. 

Issued life policy may be assigned to one having no insurable interest in 
insureds life. 

(For other cases, see Insurance, Dec. Dig. § 121.) 

Appeal from the District Court of the United States for the Western District 
of Tennessee; Harry B. Anderson, Judge. 

Action by John B. Hooker against the Attna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Ben Goodman, Jr., of Memphis, Tenn. (Julian C. Wilson, Walter P. Arm- 
strong, and George J. Leftwich, Jr., all of Memphis, Tenn., on the brief), for 
appellant. 

WW. H. Borsje, of Memphis, Tenn. (Chas. M. Byran and Miles, Waring & 
Walker, all of Memphis, Tenn., on the brief), for appellee. 
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Before Moorman, Hickenlooper, and Simons, Circuit Judges. 
HickENLooper, Circuit Judge. 

Appellee, hereinafter referred to as plaintiff, recovered a judgment in the 
court below upon a policy of life insurance written by appellant upon the life of 
Raymond B. Sutton, a resident of Tennessee, now deceased. The statutes of 
Tennessee prohibit the issue of a policy of life insurance in that state except it 
contain “a provision that the policy * * * shall be incontestable after two 
years from its date, except for nonpayment of premiums and except for violations 
of the conditions of the policy relating to naval and military services in time of 
war.” Tennessee Acts of 1907, c. 457, § 1, subd. 3, pp. 1529, 1530. This period of 
two years had expired before suit was instituted. Notwithstanding this, the defend- 
ant pleaded that the policy had not in fact been procured by Sutton and made the 
subject of bona fide assignment to plaintiff, but that plaintiff, knowing Sutton to 
be suffering from tuberculosis in an advanced stage, and to be uninsurable, had 
entered into an agreement with him to defraud the insurance company by the 
procurement of a policy of life insurance upon the life of Sutton, payable to his 
executors, administrators, or assigns, and by the assignment of such policy, when 
issued, to plaintiff, who was to pay all premiums and expenses and to have the 
sole interest in and benefit to any sums paid thereunder upon death; that the 
plaintiff had no insurable interest in the life of Sutton, and that the policy was 
therefore wholly void as a gambling or wagering contract. Tennessee Code, 1932, 
§§ 7812, 11275. A demurrer was filed to these pleas and was sustained. The de- 
fendant not desiring to plead further, judgment was entered for the plaintiff and 
defendant appeals. 


[1] Prior to the passage of the act of 1907 requiring the insertion in every 
policy of an incontestable clause, and although there was then no statutory obliga- 
tion so to do, it had been the custom of some companies to insert such provisions 
in their Tennessee policies. One of these policies came before the Supreme Court 
of Tennessee in Clement v. N. Y. Life Insurance Co., 101 Tenn. 22, 46 S. W. 
361, 42 L. R. A. 247, 70 Am. St. Rep. 650, and that court construed the incon- 
testable clause as not precluding the defenses here raised. This case, although 
decided before the passage of the 1907 act, was, we think, in substance and effect 
a construction by the highest court of the state of the meaning intended by use 
in that act of the word “incontestable.” This word had become a word of art, 
having a technical and limited meaning, and we think. that the Legislature must 
be presumed to have had knowledge of the fact of the earlier judicial definition, 
and to have intended that the language used in the act should be given exactly 
the same construction. 

[2, 3] But were we to consider the question anew, we should arrive at the 
same result as the Supreme Court of Tennessee, and by substantially the same 
reasoning. The incontestable clause refers to contest or defense as against the 
beneficiary or the bona fide assignee of a policy. It is the policy itself which is 
made incontestable for any reason except those stated, not the right of a parti- 
cular plaintiff to recover, regardless of his interest in or title to the policy or the 
proceeds thereof in the event of death. Here the defenses are in substance and 
effect a denial of the allegations upon which the plaintiff’s right of action is 
founded, viz., that the decedent, Sutton, procured the insurance and that the 
policy, when issued, was validly assigned to the plaintiff. The defense is that the 
plaintiff, who had no insurable interest, and not the decedent, procured the policy, 
and that it was never assigned in good faith to plaintiff. Conceding, as must be 
conceded upon demurrer, the truth of the allegations of these pleas, it is apparent 
that from either viewpoint the defense is good. The insured was but a tool, and 
his acts in signing the application and receiving the policy were not performed 
in his own interest and for his own benefit, but solely as agent of the plaintiff. 
Similarly, the assignment was not in good faith, but in furtherance of the initial 
fraud which colored and invalidated all subsequent proceedings. Cf. New York 
Life Ins. Co. v. Gay (C. C. A.) 36 F.(2d) 634, 638. The defense is merely a 
denial of the plaintiff's right to recover, as plaintiff, not the assertion of the 
invalidity of the policy. 

[4] In the case of Clement v. Ins. Co., supra, the court said (page 34 of 101 
Tenn., 46 S. W. 561, 564, 42 L. R. A. 247, 70 Am. St. Rep. 650): “If this transter 
is not authorized by the policy or by any rule of law, or is opposed to any sound 
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ground of public policy, we cannot see that such infirmity can be in any way 
cured by the provision not to contest. That provision relates to the issuance of 
the policy and the representations made to obtain it, and not to any subsequent 
transfer, disposition, or assignment of the policy.” Again, at page 37 of 101 Tenn., 
46 S. W. 561, 565, 42 L. R. A. 247, 70 Am. St. Rep. 650, the court said: “While 
we think the party procuring a policy is entitled to rely upon a provision against 
eontest, and may transfer this right to any one, whether having an insurable 
interest or not, provided he takes in good faith, we can see no reason for extend- 
ing the benefit to one who, by fraud, commenced before and consummated after 
the policy issues (by means of an unauthorized and illegal transfer), seeks to 
reap the same benefit. This would be to allow an easy evasion of the rule against 
the validity of wagering contracts.” With these statements of the applicable law 
we wholly agree. The mere fact that an issued policy may be validly assigned 
to one not having an insurable interest (Grigsby v. Russell, 222 U. S. 149, 156, 
32 S. Ct. 58, 56 L. Ed. 133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863) has 
no legal significance in determining whether the policy was initially procured by 
one without such insurable interest or whether the plaintiff in an action upon 
such policy holds by valid assignment. 

For the foregoing reasons the judgment of the court below is reversed and 
the cause is remanded for a new trial. 


FIRST NAT. LIFE INS. CO. OF AMERICA v. MAXEY. 6 Div. 174. 
Court of Appeals of Alabama. Nov. 1, 1932. 
Rehearing Granted Nov. 29, 1932. 
Rehearing Stricken Dec. 20, 1932. 
145 Southern Reporter 589. 
1. INSURANCE. , 

Absent waiver, procurement of insurance on daughter’s life when beneficiary 
knew that daughter had been afflicted with “exopthalmic goiter” for some three 
years avoided policy. 

“Exopthalmic goiter” is a disease injurious to health, poisoning the 
system, the only relief from which is a major surgical operation, and, 

if not operated on in its early stages, is likely to produce death. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

2. INSURANCE. 

Absent waiver, procurement of insurance on daughter’s life on representations 
of good health and nonrefusal of insurance, when beneficiary knew that daughter 
had been refused insurance because she was afflicted with exopthalmic goiter, 
avoided policy. 

(For other cases, see Insurance, Dec. Dig. §§ 291[6], 292.) 

3. INSURANCE. 

Notice to mere soliciting agent concerning insured’s health contrary to 
representations made in application did not bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

4. INSURANCE. 

Application and life policy issued in response thereto constitute contract 
between parties. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

5. INSURANCE. 
_Absent misrepresentations, fraud, or other deceit, person able to read and 
write is bound by insurance application signed by him, whether he read it or not. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

6. INSURANCE. 

Whether alleged misrepresentations in application concerning insured’s health 
were made by beneficiary procuring insurance, or were falsely written by insurer's 
soliciting agent, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Walker County: R. L. Blanton, Judge. ; 

Action on a policy of life insurance by Marion Maxey against the First 
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National Life Insurance Company of America. From a judgment 
defendant appeals. 

Affirmed on rehearing. 

\V. Emmett Perry and Caesar B. Powell, both of Birmingham, 

Pennington & Tweedy, of Jasper, for appellee. 

SAMFOoRD, J. 

The plaintiff in this case, who is the beneficiary named in the policy sued on, 
made application through M. C. Davis (a mere soliciting agent of defendant), 
to defendant company for a policy of life insurance on the life of his sixteey 
year old daughter, Elizabeth Maxey. 

It is conceded that Davis was only a soliciting agent of the company with no 
power to bind the company, and that the plaintiff knew that the application was 
the basis of the contract, and when taken bv the agent had to he sent to the 
home office of the company at tie, to be there approved, and, if approved, a 
policy was to be issued and returned to plaintiff through Davis, the agent. The 
name of Elizabeth Maxey was signed to the*application by plaintiff without her 
having anything to do with it, and, so far as this record shows 


for plaintiff, 


for appellant, 


without 
knowledge. The whole transaction relating to the taking of the application and the 
subsequent delivery of the policy which was issued thereon was between plaintiff 
and Davis, the agent. The policy was never delivered to Elizabeth Maxey, but 
was delivered to the plaintiff, who paid the initial payment of 69 cents and one 
other monthly payment. 

The policy, among other things, contained the following provisions: 

“This insurance is granted in consideration of the representations in the 
application hereof, which application is made a part hereof, and the payment of 
annual premium of Eight and 28/100 Dollars on delivery of this policy, and the 
payment of a like amount on or before the 31 day of March in each succeeding 
vear thereafter until death of the insured. 

“The rights, provisions and conditions hereinafter set forth are hereby made 
a part of this contract. 

“Incontestability: This policy shall be incontestable after two years from date 
of issue, except for non-payment of premium or note given in settlement of pre- 
mium, and subject to the conditions as to statements of insured, as set forth 
hereinafter. 

“Statements of Insured: All statements and representations of the insured as 
set forth in the application therefor are material inducements for the issuance of 
this policy, and are relied on by the Company at the time of its issue, and in the 
event of falsity of any or all of same this policy shall operate as a nullity from 
the date of its issuance in so far as liability of the Company for payment of 
indemnities or benefits hereunder are concerned. 

‘This policy torether with the applicition therefor shall constitute the entire 
contract between the parties hereto and only the President, Vice- President or 
Secretary has power on hehalf of the Company (and then only in writi to 
make or modify this policy of insurance, or to extend or change the time of 
paying the premiums. The Company shall not be bound bv anv promis« 
sentations heretofore or hereafter made by any person other than the above. Al 
statements made by the Insured in the application for this policy, in the absence of 
fraud, shall be deemed representations and not warranties.” 

In the application which is a part of the contract are to be found the follow- 
ing conditions: 

“T have never applied for life or accident or health insurance without having 
received the exact kind of policy applied for. I do not carry any insurance with 
the First National Life Insurance Company of America. I have not heen disabled 
or had medical or surgical treatment during the past five vears. 

“Tl understand and agree, that I have made the foregoing statements as repre- 
sentations to induce the issue of the policy, and to that end I agree that if any 
one or more of them by [be] false all right to recover under said policy shall be 
forfeited to the company if such false statement was made with actual intent to 
deceive or if it materially affects either the acceptance of the risk or the hazard 
assumed by the Company; that the insurance hereby applied for will not be in 
force until this application has been accepted by the Company and the policy 
delivered to me while I am in good health and free from all injury, and that no 


The Insurance Law Journal, Vol. 80 I Mav. 1933 





Life 


age! 
Sec! 
chat 
star 
hun 
par 


und 
dea 





Life] First Nat. Life Ins. Co. of America v. Maxey 991 


agent, solicitors, or any other person, except the President, Vice-President, or 
Secretary of the Company, and only then in writing, are authorized to modify or 
change any of the terms or conditions hereof. I further agree and fully under- 
stand that the full amount of insurance applied for hereunder shall not exceed five 
hundred dollars, according to policy provisions, which this application is made a 
art of.” 

. The policy was issued on the 3lst day of March, 1930, and the insured died 
under an operation for exopthalmic goiter on May 18, 1930, and the cause of her 
death is attributed by the attending physician to the goiter. 

[1-3] Exopthalmic goiter is a disease injurious to health, poisoning the system, 
the only relief for which is a major surgical operation, and if not operated on 
in its early stages, is likely to produce death. When plaintiff signed the application 
and received the policy, he knew that Elizabeth, the insured, had been suffering 
with this goiter since 1927, and that the Metropolitan Life Insurance Company had 
refused to issue a policy on her life for that reason. These two facts, or either of 
them, are sufficient to avoid liability on this policy, unless, with a knowledge of 
such facts, this defendant has waived the condition named in the policy. Being a 
mere soliciting agent, notice to Davis was not notice to defendant, and there is an 
entire absence of any evidence tending to prove that the defendant had any notice 
regarding the health of insured other than that contained in the application. Com- 
monwealth Life Insurance Company v. Wilkinson, 23 Ala. App. 561, 129 So. 300. 

[4, 5] The application signed by plaintiff and the policy issued and signed by 
the officers of the company became the contract between the parties, and there 
is no pretense that the contents of the application were fraudulently misrepre- 
sented to plaintiff or insured, nor were they prevented from reading same before 
signing or at any other time. Nor is there any pretense that plaintiff was pre- 
vented from reading the policy at the time of delivery or that its contents were 
fraudulently misrepresented. In the absence of misrepresentation, fraud, or other 
deceit, a person who can read and write is hound by a contract which he signs, 
even though he may not know its contents Commonwealth Life Insurance Com- 
pany v. Wilkinson, supra; Metropolitan Life Insurance Company v. Goodman, 10 
Ala. App. 446-449, 65 So. 449; Louisiana State Life Ins. Co. vy. Phillips, 223 Ala. 
5, 135 So. 841. 

The defendant’s pleas, aside from the general issue, allege a fraud on the 
part of the plaintiff, who was the beneficiary under the policy, in making applica- 
tion for the issuance of the policy on the life of the insured, in which application 
plaintiff falsely and fraudulently stated that insured had not received medical 
treatment during the past five years from the date of the policy; that she was 
in good health, and had not applied to any other life insurance company for in- 
surance and been rejected. The entire special defense, as set out in pleas B, C, 
and D, was grounded on the fraudulent misrepresentation by plaintiff as to the 
health of insured and the reliance by defendant on such misrepresentation in the 
issuance of the policy sued on. 

The plaintiff, replying to these pleas, alleged that the soliciting agent of de- 
fendant who asked the questions and wrote down the answers was fully informed 
by plaintiff of the physical condition of insured, and that, if incorrect answers 
were written into the application, plaintiff knew nothing about it, and, if a fraud 
was practiced in procuring the policy, he did not in any way participate therein 

There are no pleas raising the question of a breach of warranty, such as were 
considered in Metropolitan Life Ins. Co. v. Goodman, 10 Ala. App. 446-449, 65 
So. 449, and Louisiana State Life Ins. Co. v. Phillips, 223 Ala. 5, 135 So. 841. 

[6] This leaves the only defense as presented by the pleading, that of the 
fraudulent misrepresentation in the application, and as to that plaintiff’s replica- 
tions allege that the soliciting agent of the defendant while acting within the line 
and scope of his authority, asked him certain questions regarding the health of 
insured which he answered truthfully, and that he signed the application pre- 
pared by the soliciting agent without reading it and without knowing that it did 
not state the truth. This becomes the issue as to which the evidence was in con- 
flict and became a question for the jury. First Nat. Life Ins. Co. of America v. 


apg (Ala. Sup.) 142 So. 392; Metropolitan Life Ins. Co. v. Chambers (Ala. 
Sup.) —— So. , 


‘Not released by court at date of publication. 
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It follows that under the issues as formed by the pleadings the court properiy 
refused the several charges as requested by defendant. 

[7] The bill of exceptions was signed December 28th, the record was not 
prepared by the clerk until May 19th, after the call of the sixth division in April, 
The record discloses meritorious questions. The motion to affirm is overruled. 

Motion to affirm overruled. Judgment affirmed. 

Affirmed. 

On Rehearing. 

Former opinion withdrawn, opinion substituted. Judgment of reversal set 

aside, and judgment is affirmed. 


ANCIENT ORDER OF UNITED WORKMEN OF KANSAS v. HOBBS, 
Commissioner of Insurance. No. 30824. 
Supreme Court of Kansas. Jan. 28, 1933. 
18 Pacific Reporter (2d) 561. 
1. INSURANCE. 

Fraternal beneficiary society may amend its constitution and by-laws and ex- 
act increased premiums from members if needed for discharging its functional] oh- 
ligations (Rev. St. Supp. 1931, 40—701 to 40—725). 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

2. INSURANCE. 

Fraternal beneficiary society cannot by contract disable itself from exacting 
from members increased premiums needed to enable it to discharge its functional 
obligations (Rev. St. Supp. 1931, 40—701 to 40—725). 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


Syllabus by the Court. 

1. Under the statutory structure of a fraternal beneficiary society it has power 
to amend its constitution and by-laws and exact such premiums, dues and assess- 
ments from its members as will enable it to live and function according to the 
benevolent purposes for which it is created; and such society cannot, by contract, 
disable itself from exercising such power. 

2. Under the rule just stated mandamus will not lie to compel the Commis- 
sioner of Insurance to approve a form of benefit certificate based on the “level- 
premium” plan whereby plaintiff would bind itself not to exercise its inherent 
right of levying on its members whatever premiums, dues and assessments may 
be necessary to enable the society to discharge its functional obligations. 

Original mandamus proceeding by the Ancient Order of the United Work- 
men of Kansas against Charles F. Hobbs, as Commissioner of Insurance of Kan- 
sas. 

Writ denied. 

Edgar Bennett, of Washington, Kan., John J. Jones, of Chanute, and K. M 
Geddes, of Eldorado, for plaintiff. 

Roland Boynton, Atty. Gen., and John G. Egan, Asst. Atty. Gen., for defend- 
ant. 

Dawson, J. 

This is an original proceeding in which plaintiff, a fraternal benefit society, 
seeks to compel the Commissioner of Insurance to approve a form of insurance 
certificate which it proposes to issue to members of plaintiff's fraternal society. 

The defendant withholds his approval of the proposed certificate because it 
purports to bind the plaintiff irrevocably to a fixed schedule of assessments for 
such insurance. This form of contract is known in insurance parlance as the 
level-premium plan. The statute under which fraternal insurance societies are 
organized authorizes and contemplates that they may alter their rates and assess- 
ments as the exigencies of their business affairs may require. 

The issue formed by plaintiff's application for a writ of mandamus, and the 
motion to quash lodged against it, is stated by plaintiff thus: Does a fraternal 
benefit society have the right to issue a benefit certificate or policy of insurance 
in which an unchangeable rate of cost may be specified and thereby bind itself 
so that such rate may not be increased during the life of the contract? 

In approaching this question counsel for plaintiff first advance the propost- 
tion that “if plaintiff does not have such right, then it is because it is prohibited 
by law,” and they make the point that neither in plaintiff's charter nor in the 
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pertinent statutes is the issuing of such a form of certificate forbidden. Such a 
method of approaching a question of corporation law is unsound. It is of no 
significance that no statute forbids the exercise of a power assumed by a cor- 
poration. Somewhere in the statute there must be an express or clearly implied 
grant of power to the corporation, or the power does not exist. In Bankers’ 
Union v. Crawford, 67 Kan. 449, 73 P. 79, 100 Am. St. Rep. 465, it was said: 
“\ corporation has only such powers as are expressly conferred upon it by its 
charter, or such as are necessarily implied therefrom to enable it to carry out the 
objects of its creation. The exercise of all other powers by it is ultra vires and 
yoid.” Syl. par. 1. 

In Scott v. Bankers’ Union, 73 Kan. 575, 85 P. 604, this elementary rule of 
corporation law was again applied: “An incorporated fraternal insurance associa- 
tion, organized under a charter which does not expressly confer the power to 
jssue promissory notes, has no implied power to do so, when such authority is 
unnecessary to enable the association to exercise the powers expressly given, or 
to accomplish the purpose of its creation.” Syl. par. 1. 

As defined in its charter the corporate purpose of p‘aintiff is thus stated: 
“The purpose for which this corporation is formed shall be the mutual benefit 
of the members of the Ancient Order of United Workmen of the State of Kansas, 
and for the purpose of insuring the lives of the members of that.order in accord- 
ance with the rules and regulations thereof.” 

The chief provisions of statute for the governance of such societies are R. 
S. Supp. 40—701 to 40—725, the first of which reads: “A fraternal benefit society 
is hereby declared to be such a corporation, society or voluntary association of 
invididuals, formed or organized into a lodge system with ritualistic form of 
work, and shall be carried on for the sole benefit of its members and their bene- 
ficiaries, and not for profit.” R. S. Supp. 1931, 40—701. 

R. S. Supp. 1931, 40—704 provides that such a fraternal benefit society shall 
have a representative form of government, a constitution, and by-laws, and shall 
make provision for the payment of benefits in case of death, and may make pro- 
vision for other benefits of no present concern. The fund from which benefits 
shall be paid shall be derived from assessments, premiums, and dues collected 
from its members. Such a society may create, maintain, and disburse a reserve 
iund in accordance with its constitution and by-laws. This section also declares: 
“** * Such society shall be governed by this article and shall be exempt from 
the provisions of other insurance laws of this state and any law hereafter en- 
acted unless they be expressly designated therein.” R. S. Supp. 1931, 40—704. 

Among the powers granted to fraternal benefit societies are the right to 
adopt a constitution and by-laws and to amend them. R. S. Supp. 1931, 40—- 
702, 40—707, 40—708, 40—710. The funds from which fraternal insurance bene- 
fits are to be paid must be derived from premiums, assessments, and dues. R. 
S. Supp. 1931, 40—704. The term “premium” ordinarily relates to the stipulated 
periodical payment exacted from the holder of an insurance contract. Here ap- 
parently the word is a misnomer brought over from other articles of the in- 
surance code in which it necessarily occupies a large place. Where the terms of 
a mutual insurance contract were under consideration, in Hill v. Farmers’ Mutual 
Fire Insurance Co., 129 Mich. 141, 88 N. W. 392, it was held that “assessment” and 
“premium” were interchangeable words and meant the same thing. Be that as 
it may, its inclusion in this article of the insurance code which is devoted to the 
regulation of fraternal benefit societies does not warrant a construction that any 
less potency is to be given than heretofore to the terms “dues” and “assessments” 
long familiar in fraternal insurance law and practice. 

' [{1, 2] What seems to be the controlling feature of this case inheres in the 
fact that a fraternal benefit society has the right to increase its rates of assess- 
ment so that it may raise enough money to satisfy the just claims of its certificate 
holders. With great tribulation on the part of such societies, and with no small 
amount of misgiving on the part of the courts, that right was eventually vindi- 
cated. Williams v. Insurance Union, 107 Kan. 214, 191 P. 291; also, Annotation 
Mutual Benefit Association—Raising Rates, 11 A. L. R. 644. Now we are asked 
) say that fraternal benefit society may disable itself to do the very thing it has 
been adjudicated that it can do, so that it can live and function according to the 
benevolent purpose for which it was organized. 

[3] The plaintiff corporation operates not only under its charter and the 
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pertinent statutes, but also under a constitution and by-laws of its own creation 
and which it may amend according to a procedure therein outlined. The benefit 
certificate which plaintiff seeks to have approved by the Commissioner of Insur- 
ance provides in effect that as between the plaintiff and the holder of such cer- 
tificates the right of plaintiff to amend its constitution and to impose and collect 
whatever premiums, assessments, and dues are necessary to enable it to live and 
function in accordance with the chartered purposes of the plaintiff shall not exist. 

It seems to us that to require the Commissioner of Insurance to approve such 
a contract would violate the theory and purpose for which fraternal benefit 


societies are founded; consequently the writ prayed for must be denied, and it is 
so ordered. 


Burch and Hutchinson, JJ., not sitting. 
Thiele, J., not participating. 


RACHALL v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 4358. 
Court of Appeal oi Louisiana. Second Circuit. Feb. 6, 1933. 
145 Southern Reporter 779. < 
1. INSURANCE. 


Insured losing only one foot could not recover under policy providing for 
payment, if insured should lose both feet. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

2. INSURANCE. 

In absence of contravention of public policy, insurer may make own contract, 
which court cannot change to meet equities of particular case. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

That policy, insuring against loss of both feet, did not insure against loss of 
only one foot, Aeld not to contravene public policy. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from Eighth Judicial District Court, Parish of Grant; Wiley R. Jones, 
Judge. 

Action by Levy Rachall against the Life & Casualty Insurance Company of 
Tennessee. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Joel L. Fletcher, of Colfax, for appellant. 

John A. & James H. Williams, of Colfax, for appellee. 

Drew, J. 

Plaintiff brought suit on an insurance policy, alleging that he had lost one 
foot and was entitled to be paid therefor under the terms:‘of the policy issued 
to him by the defendant company. He attached to and made part a his petition 
the policy of insurance. 

Defendant filed an exception of no right and no cause of action, which was 
sustained by the lower court, and plaintiff has perfected an appeal to this court. 

The policy in question provides that a certain amount shall be paid the main 
beneficiary in case of the death of the insured. It further provides for a weekly 
sick benefit in case of illness, and further as follows: “If the insured shall lose 
both hands at or above the wrist; or both feet at or above the ankle; or one 
hand and one foot at or above the wrist and ankle; or if the insured shall per- 
manently lose the sight of both eyes, as a result either of accident or illness, due 
to a condition not caused or contributed to by venereal disease; or if the insured 
shall die within ninety days from date of injury as a result of accident sustained 
while riding as a regular passenger within any public conveyance operated for 
the transportation of passengers; the Company will be liable for double the sum 
payable in event of death from natural causes, without deduction for any sick- 
ness or accident lerefits previously paid, and the policy will mature and shall 
thereupon become crneelled and be surrendered and all liability for death, sick- 
ness, accident, insanity, dismemberment or other benefits thereunder shall cease. 

It is under this last section of the policy that plaintiff contends he has a cause 
of action. a, 

[1-3] There is nothing uncertain about the contract. There is no ambigutty. 
The language is plain and simple, and needs no interpretation. The contract 0! 
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insurance is that, if the insured lost both feet at or above the ankle, he was to be 
paid a certain amount. If he lost only one foot, it is not covered by the contract. 
The defendant had the right to narrow its liability and to definitely fix the char- 
acter of injury it insured against. It had the right to make its own contract, pro- 
yided no principle of public policy was thereby contravened, and it is not within 
the province of the court to change its terms to meet what might be the equities 
of a particular case. The insurance policy is the contract between the insurer and 
the insured, and does not contravene any principle of public policy, and under no , 
circumstance that we can imagine could the insurance company be made to pay 
for the loss of a member or an injury which is not covered by the policy. 

The exception was correctly sustained by the lower court, and the judgment 
is atirmed, with all costs. 

JOHNSON v. CENTRAL LIFE ASSUR. SOC. OF THE UNITED STATES. 
Nos. 29161, 29162. 
Supreme Court of Minnesota. Jan. 13, 1933. 
246 Northwestern Reporter 354. 
INSURANCE. 

Life policy provision that double indemnity benefit would not be included in 
automatic extended insurance on nonpayment of premium held valid (Minn. St. 
1927, §§ 3392, 3393, 3399-3402, 3406-3408). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Syllabus by the Court. 

1. Provisions in a life insurance policy that, upon lapse of the policy for non- 
payment of premiums after the policy has been in force for three years and fail- 
ure of the insured to elect to receive cash payment or paid-up insurance for its 
reserve value, the insurance shall be automatically extended for such time as the 
net reserve value will pay for, but without the benefit of the double indemnity 
for death of the insured caused directly by accident, are not prohibited or rend- 
ered invalid by our statutes governing insurance. 

2. Such a policy is not one of the standard forms set forth in section 3399, 
Mason’s Minn. St. 1927. But the statutes permit other policy forms, under the 
limitations stated in other sections, and the form of policies here used is per- 
missible and not prohibited or rendered invalid by our statutes governing life in- 
surance. 

Appeal from District Court, Ramsey County; Gustavus Loevinger, Judge. 

Action by Marie E. F. Johnson against the Central Life Assurance Society 
of the United States. From an order denying its motion for a new trial, defend- 
ant appeals. 

Reversed, with directions. 

Followed in Johnson v. Royal Union Life Ins. Co. (Minn.) 246 N. W. 358. 

Stearns, Stone & Mackey, of St. Paul, and Fred P. Carr, of Des Moines, 
Iowa, for appellant. 

Patrick J. Ryan, of St. Paul, for respondent. 

Alexander & Green, of New York City, and Kellogg, Morgan, Chase, Carter 
& Headley, of St. Paul, amici curiz, in behalf of Equitable Life Assur. Soc. of 
the United States. 

_ Doherty, Rumble, Bunn & Butler, of St. Paul, amici curiz, in behalf of 
Minnesota Mut. Life Ins. Co. and New York Life Ins. Co. 


Oppenheimer, Dickson, Hodgson, Brown & Donnelly, and George W. Jan- 
sen, all of St. Paul, amici curiz, in behalf of Prudential Ins. Co. of America. 

Byron K. Elliott, Ralph H. Kastner, and Maurice E. Benson, all of St. Louis, 
Mo., amici curiz, in behalf of American Life Convention. 

OLSEN, J. 


The defendant appeals from an order denying its motion for a new trial. 

_ The action is one to recover what is known as the double indemnity in case 
of death caused by accident, under two life insurance policies, issued on May 24, 
Wes, upon the life of Howard Martin Johnson. The plaintiff is the assignee of 
the heneficiary named in said policies. The facts are stipulated. Howard Martin 


Johnson was killed in an automobile accident on May 17, 1931. Due proof of ac- 
cidental death was furnished to defendant. Each policy provides that the defend- 
ant company agrees to pay $1,000 to H. Martin Johnson, the beneficiary, upon due 
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proof of death of the insured, or $2,000 if such death is caused directly by acci- 
dent, subject to the terms and conditions on the third page of the policy. There 
is also a disability benefit provided, not here in question. The consideration for 
each policy is the payment of an annual premium of $29.18, then paid, and the pay- 
ment of a like amount on the 24th day of May each year thereafter until 20 fyil- 
year payments had been made, or until the prior death of the insured. There js 
a provision for payment of premiums semiannually. The premium includes jn 
each payment $1.75 annually for the double indemnity. The policies are Minne- 
sota contracts, governed by our insurance statutes. The defendant has duly paid, 
on each policy, the $1,000 agreed to be paid as straight life insurance, but not the 
$1,000 additional to be paid in case of death caused by accident. 

The insured paid the premiums on the policies until and including the semi- 
annual premium due May 24, 1929. He paid no further premiums, and the pol- 
icies lapsed November 24, 1929, except as to the policy provisions hereinafter con- 
sidered. At the time the policies lapsed, the cash or surrender value of each 
thereof was sufficient to keep both the single life feature and the double indemnity 
feature in force for a term beyond the date of the death of the insured, but not 
up to the end of the twenty-year payment term. 

The policy provisions directly involved read as follows: 

“Options on Surrender or Lapse. 

“After this policy shall have been in force three full years, the owner, within 

month after any default, may surrender this policy and may elect: 

“(a) to accept the value of this policy in cash, or 

“(b) to have the insurance continued in force from date of default, without 
the right to loans, for its face amount and outstanding dividend additions less any 
indebtedness to the Company hereon but without total and permanent disability 
or double insurance benefits, or 

“(c) to purchase non-participating paid-up insurance, payable at the same 
time and on the same conditions as this policy, but without total and permanent 
disability or double insurance benefits. * * * 

“The term for which the insurance will be continued or the amount of the 
paid-up policy will be such as the cash value will purchase as a net single premium 
at the attained age of the insured according to the American Experience Mortal- 
ity Table and interest at the rate of three and one-half per centum per annum. 
Such continued and paid-up insurance shall be non-participating. * * * 

“Tf the owner shall not, within one month from default, surrender this policy 
to the Company at its Home Office for its cash surrender value or paid-up insur- 
ance, as provided in options (a) or (c), the insurance will be continued as pro- 
vided in option (b).” 

Under the head of “Double Insurance Benefit,” the policies read as follows: 

“If the death of the insured, before a disability claim has been allowed, and 
before attaining age sixty, results directly and independently of all other causes 
from bodily injuries effected solely through external violent and accidental cau- 
ses within ninety days from the occurrence of such accident, of which, except in 
the case of drowning or of internal injuries revealed by an autopsy there is a 
visible contusion or wound on the exterior of the body, the Company will pay 
double the face of the policy provided premiums have been duly paid, and this 
policy is then in force and is then surrendered properly released. 

“This agreement to pay an increased amount in event of death from bodily 
injury does not cover death from suicide, whether sane or insane, nor from mil- 
itary or naval service in time of war, nor from an aeronautic or submarine expe- 
dition, nor directly or indirectly from disease in any form, including ptomaine 
poisoning. 

“In event of non-payment of the premium due on this policy this benefit au- 
tomatically ceases and no further premiums are payable. 

“Upon the assured’s attaining age sixty this provision shall cease and de- 
termine and no further premiums shall be payable. 

“In event any premium on this benefit remains unpaid the Company will can- 
cel this provision.” 

We have then clear provisions in the policies, the contracts entered into by 
the parties, that the double indemnity, the $1,000 to be paid in case the insured 
died from accident, should cease and not be included in the extended insurance 
resulting upon lapse of the policies for nonpayment of premiums. The insured 
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did not elect to take the cash surrender value or paid-up insurance, and the ex- 
tended insurance automatically went into effect. Counsel have stipulated that the 
only question to be decided by the trial court is whether the double indemnity 
feature of the policies was extended and continued in force because of the require- 
ments of the insurance laws of this state, notwithstanding the contrary provisions 
of the policies; in other words, whether the policy provisions, that the double in- 
demnity benefit of the policies would cease and not be included in the extended 
insurance after the policies lapsed, are contrary to and invalid under our laws 
governing insurance contracts. If not prohibited or rendered invalid by our stat- 
utes governing insurance, the parties could lawfully make the contracts here in 
question, and the courts could not change or invalidate the contracts so made ex- 
cept on the ground of fraud, or other grounds not here involved. 

Plaintiff relies on sections 3392 and 3393, Mason’s Minn. St. 1927, reading as 
follows: 

“3392, In event of default in payment of any premium due on any policy, 
provided not less than three full years’ premiums shall have been paid, and pro- 
vided further, such policy shall not be continued in force by virtue of an auto- 
matic loan provision therein, there shall be secured to the insured without action 
on his part, either paid or extended insurance as specified in the policy, the net 
yalues of which shall be at least equal to the entire net reserve held by the com- 
pany on such policy, less two and one-half per centum of the amount insured by 
the policy and dividend additions, if any, and less any outstanding indebtedness to 
the company on the policy at time of default. There shall be secured to the in- 
sured the right to surrender the policy to the company at its home office within 
one month after date of default for the cash value otherwise available for the 
purchase of the paid-up or extended insurance as aforesaid. Such cash payment 
to be made within six months after demand therefor. 

“3303. No agreement between the company and the policyholder or applicant 
for insurance shall be held to waive any of the provisions of this act.” 

These sections are sections 4 and 5 of chapter 198, Laws 1907, entitled: “An 
act to require an annual apportionment and accounting of surplus of life insur- 
ance companies.” The act consists of five sections. Section 1 provides that the 
divisible surplus shall he annually paid or credited to the policyholder. Section 
2 provides that the insurance company may set aside part of its surplus as a con- 
tingent reserve, out of the surplus that otherwise would be a divisible surplus for 
the policyholder. Section 3 provides that the policyholder, after the policy has 
been in force for five years, shall be permitted to select the method of applica- 
tion of the annual surplus on his policy “from among those set forth in the policy.” 

It is urged that the provision of section 4, ch. 198 (section 3392, Mason’s 
Stat.), that “there shall be secured to the insured without action on his part, either 
paid or extended insurance as specified in the policy, the net values of which shall 
be at least equal to the entire net reserve,” must be construed to mean that the 
extended insurance could not differ in any way from the insurance in force be- 
fore there was any default; in other words, that the extended insurance con- 
tinued, for the extended term, the same as if there had been no default in pay- 
ment of premiums. The provision of section 3 of the act, that the insured shall 
have the right to select the manner of the application “from among those 
set forth in the policy,” rather militates against this construction. If the extended 
insurance covers only the single life insurance, as provided in the policies, the ex- 
tension will be for a longer term than if both the simple life and the double in- 
demnity insurance are extended. If the insurance, on default, was automatically 
extended for such time as the reserve would carry both the life insurance and the 
double benefit or accident insurance, and the insured, at the end of the period of 
such extended insurance, elected to have the insurance extended only for the life 
insurance, not including the accident feature, he would, under this policy pro- 
vision, have the right to have such extended insurance, and could thereby secure 


extended simple life insurance for an additional term, although the entire reserve 
had heen used up. 


Just after the adoption of chapter 198, Laws 1907, the same Legislature adopt- 
ed chapter 220, Laws 1907. The title of that act reads: “An Act establishing 
standard forms in which policies of life insurance may be issued in this state and 
in which policies of life insurance companies organized under the laws of this 
state may be issued; and regulating the conditions and provisions to be contained 
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in policies of life insurance companies that do not adopt such standard forms” 
Section 2 of the act (section 3399, Mason’s St.) sets out six standard forms of 
life insurance which may be used in this state. Sections 3 to 8 inclusive (sections 
3400, 3401, 3402, 3406, 3407, 3408, Mason’s St.), contain provisions governing pol- 
icies not in any standard form, or varying from the standard forms. It is clear 
from the title and provisions of chapter 220, Laws 1907, that the standard policy 
forms therein set forth are permissive and not mandatory, except as to such pro- 
visions thereof as are expressly made mandatory by the act. None of the stand- 
ard forms refer in any way to double indemnity, or double benefit, in case of 
death caused by accident. That form of insurance apparently was not in use in 
this state at that time as a feature of life insurance. It may be noted also that 
these standard forms provide for the payment of one sum to be inserted therein, 
upon proof of the death of the insured at any time while the policy is in force, or 
death within a time stated where the policy limits the time; or upon the comple- 
tion of premium payments, where it is an endowment policy providing for such 
payments, or a fixed sum in installments where the policy so provides. Nowhere 


is there any reference to any double amount to be paid in case of death by acci- 
dent. 


We conclude that the policies here in question are not standard forms. 

Coming to the provisions governing policies not in the standard form, section 5, 
subsec. 8, ch. 220, Laws 1907 (section 3402, subsec. 8, Mason’s St.) provides that 
every such policy shall contain: “A provision which, in event of default in pre- 
mium payments, after premiums shall have been paid for three years, shall secure 
to the owner of the policy a stipulated form of insurance, the net value of which 
shall be at least equal to the reserve at the date of default on the policy and on 
any dividend additions thereto.” 


The policies here in question do provide a stipulated form of insurance the 
net value of which equals the reserve at the time of default and outstanding di- 
vidend additions, but without double insurance benefits. By the automatic insur- 
ance so provided, the insured received a stipulated form of insurance for the full 
value of his reserve and dividend additions, and the policy complied with the pro- 
visions of this section. 


Section 6, chapter 220 (section 3406, Mason’s Stat.) provides that no polciy, 
not in a standard form, shall contain the prohibited provisions therein enumerated. 
Subsection 4 prohibits the inclusion in such policies of “a provision for any mode 
of settlement at maturity of less value than the amount insured on the face of 
the policy plus dividend additions, if any, less any indebtedness to the company 
on the policy and less any premium that may by the terms of the policy be 
deducted.” Plaintiff relies on this provision as sustaining the construction of prior 
sections to mean that the extended insurance must include both the life insurance 
feature and the accident insurance feature. The section relates to settlement at 
maturity. The defendant well argues that “at maturity” means when the policy 
matures in the ordinary way by payment of premiums up to the death of the 
insured, or up to the end of the premium payment period. Again, if it could be 
held that this policy “matured,” although lapsed and in default at the time the 
insured died, the section must be construed as referring to the “face of the 
policy” at that time. The face of the policy as extended insurance at that time 
was $1,000, and did not include double indemnity.. Landis v. Metropolitan Life Ins. 
Co., 104 Ohio St. 589, 136 N. E. 193, 26 A. L. R. 98; Rosso v. New York Life 
Ins. Co., 157 Miss. 469, 128 So. 343, 69 A. L. R. 883. Having provided in the next 
preceding section that the policy may contain a provision that in case of default 
there be secured to the insured a stipulated form of insurance the net value of 
which shall be at least equal to the reserve at the date of default, plus dividend 
additions, if any, it cannot be held that the Legislature intended by the very next 
section to invalidate that provision, unless expressly so stated. 


Plaintiff relies on the case of New York Life Ins. Co. v. Rositzky, 45 F.(2d) 
758, 760, in the Federal Circuit Court of Appeals, Eighth Circuit, under the 
statute of Missouri. The Missouri statute differs from ours in that it provides 
that the extended insurance shall be “for the full amount written in the policy, 
and further provides that “the company shall be bound to pay the amount of the 
policy, the same as if there had been no default in the payment of premium. 
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These provisions are clear and definite and required the decision arrived at in that 
case. 

Z In the case of Great Southern Life Ins. Co. v. Jones, 35 F.(2d) 122, the same 
court, but not all the same judges sitting, had construed the Oklahoma statute and 
had held that, under that statute, the provision of the policy that the extended 
insurance did not carry the double benefit for death by accident was valid and con- 
trolling. The Oklahoma statute, while not in the exact words of section 3402, 
subsec. 8, of our statute, is identical in meaning and effect. In the Rositzky Case 
the court cited the Jones Case, and said in reference thereto: “It is clear that 
the Oklahoma statute does not fix the extended insurance as the Missouri statute 
does, but leaves that matter for agreement in the policy contract. The Oklahoma 
statute does not provide that net value of the policy shall be a premium to carry 
on the insurance ‘for the full amount written in the policy,’ and that the com- 
pany in case of death during time of temporary insurance must pay as if there 
had been no default in payment of the premium, ‘anything in the policy to the 
contrary notwithstanding,’ as does the Missouri statute. * * * Therefore the 
statutes are quite different, as under the Oklahoma statute the parties could stipu- 
late as to form of extended insurance, while under the Missouri statute they 
could not.” The Rositzky Case is favorable to defendant rather than to plaintiff, 
and in effect approves the Jones Case. 

Orr v. Prudential Ins. Co., 274 Mass. 212, 174 N. E. 204, 72 A. L. R. 872; 
Inter-Southern Life Ins. Co. v. Omer, 238 Ky. 790, 38 S.W.(2d) 931; Young v. 
Mutual Trust Life Ins. Co., 54 N. D. 600, 210 N. W. 177, 53 A. L. R. 910, and 
Landis v. Metropolitan Life Ins. Co., 104 Ohio St. 589, 136 N. E. 193, 26 A. L. R. 
98, tend to sustain defendant’s contention. No cases have been presented in point 
on the precise question considered, except those herein already cited. The Ken- 
tucky and North Dakota statutes appear to be the same as ours as far as this 
question is concerned. Nothing was here forfeited. The insured received extended 
life insurance for the full value of the reserve on the policy. He had contracted 
that such insurance should not include the double indemnity in force before there 
was default in payment of premiums. Thereby he received insurance for a longer 
term than if the double indemnity, the accident insurance, had been extended. 

In construing insurance contracts, it is the general rule that such contracts 
will be construed most favorably for the insured. The rule does not apply to 
the construction of the statutes. Where it is claimed that a contract, otherwise 
valid, is prohibited or invalidated by statute, the statute should expressly so 
state or otherwise clearly show that the Legislature so intended. Freedom to 
contract is the general rule. 

A careful consideration of the relevant sections of our insurance law leads 
to the conclusion that there is no provision prohibiting or invalidating the terms 
of these insurance policies that the automatic extended insurance shall not include 
the double indemnity payable in case of death caused by accident. 

The memorandums of the trial court have been helpful in clearly pointing out 
the question for review and the views of that court. Counsel on both sides have 
presented their arguments with commendable clearness and brevity. ‘ 

The stipulations of fact were adopted by the trial court as its findings of fact. 
As conclusions of law resulting therefrom, the court held that the provisions of 
these policies whereby the defendant eliminated from the extended insurance the 
obligation to pay double indemnity in case of accidental death were contrary to 
our statutes and void, and ordered that plaintiff recover judgment for such double 
indemnity. We reach the different conclusion that, from the facts found, these 
policy provisions were not contrary to any statute and are valid, and that plaintiff 
is not entitled to recover. 

Nothing can be gained by a new trial. The order appealed from is reversed, 
with direction to the trial court to amend its conclusions of law so as to order 
judgment for defendant. 


Order reversed. : , 
Stone, J., took no part in the consideration and decision of this case. 
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JOHNSON v. ROYAL UNION LIFE INS. CO. No. 29162. 
Supreme Court of Minnesota. Jan. 13, 1933. 
246 Northwestern Reporter 358. 
INSURANCE. 

Life policy provision that double indemnity benefit would not be included jy 
automatic extended insurance on nonpayment of premiums held valid (Minn. S¢t. 
1927, §§ 3392, 3393, 3399-3402, 3406-3408). 

(For other cases, see Insurance, Dec. Dig. § 367|1].) 


Syllabus by the Court. 

Johnson vy. Central Life Assurance Society (Minn.) 246 N. W. 354, filed here- 
with, followed. 

Appeal from District Court, Ramsey County; Gustavus Loevinger, Judge. 

Action by Marie E. F. Johnson against the Royal Union Life Insurance Com- 
pany. From an order denying its motion for new trail, defendant appeals. 

Reversed, with directions. 

G. U. Blomholm and Stearns, Stone & Mackey, all of St. Paul, and George 
Cosson, of Des Moines, Iowa, for appellant. 

Patrick J. Ryan, of St. Paul, for respondent. 

Alexander & Green, of New York City, and Kellogg, Morgan, Chase, Carter & 
Headley, of St. Paul, amici curiz, in behalf of Equitable Life Assur. Soc. of the 
United States. 

Doherty, Rumble, Bunn & Butler, of St. Paul, amici curiz, in behalf of 
Minnesota Mut. Life Ins. Co. and New York Life Ins. Co. 

Oppenheimer, Dickson, Hodgson, Brown & Donnelly, and George W. Jansen, 
all of St. Paul, amici curiz, in behalf of Prudential Ins. Co. of America. 

Byron K. Elliott, Ralph H. Kastner, and Maurice E. Benson, all of St. 
Louis, Mo., amici curiz, in behalf of American Life Convention. 

Per Curiam. 

This case presents the same question as the case of Johnson v. Central Life 
Assurance Society (Minn.) 246 N. W. 354, the opinion wherein is filed herewith. 
The appeal in this case is from a like order, and the cases were argued and sub- 
mitted together. It follows that the order appealed from is reversed, with direc- 
tion to the trial court to amend its conclusions of law so as to order judgment 
in favor of the defendant in conformity with the opinion in that case. 

Order reversed. 


Stone, J., took no part in the consideration and decision of this case. 


CARLSON v. EQUITABLE LIFE ASSUR. SOCIETY OF UNITED STATES. 
No. 29215. 
Supreme Court of Minnesota. Jan. 20, 1933. 
246 Northwestern Reporter 370. 
1. INSURANCE. 

After seven years’ unexplained absence, without tidings, absentee is presumed 
to be dead. 

(For other cases, see Insurance, Dec. Dig. § 440.) 

2. INSURANCE. 

Beneficiary asserting insured absentee, died before expiration of seven years 
must prove such assertion. 

(For other cases, see Insurance, Dec. Dig. § 440.) 

3. INSURANCE. 

If absentee is so circumstanced and is so possessed of character and habit 
that no reasonable inference can be drawn other than that he died soon after 
disappearance, finding that he died before expiration of seven years is justified. 

(For other cases, see Insurance, Dec. Dig. § 440.) 
4. INSURANCE. 

Evidence held not to justify finding that death of insured absentee occurred 
prior to expiration of seven-year period. 

Evidence disclosed that insured’s marital relations were extremely 


7 
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unhappy, that he was insolvent and a drunkard, and that he had an- 
nounced intention of seeking employment elsewhere. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Syllabus by the Court. 

After seven years’ unexplained absence without tidings, the absentee is pre- 
sumed to be no longer living, but there is no presumption that he died at any 
particular time during the seven years, and his death at an earlier date than the 
expiration of the period must be proved like any other fact by the party asserting 
it. If he is so circumstanced and is- possessed of such character and habits that 
there is no reasonable inference to be drawn other than that he died soon after 
his disappearance, a jury would be justified in so finding, notwithstanding he may 
have been exposed to no known specific peril. In the case at bar, the absentee’s 
marital relations were extremely unhappy, he was insolvent and a drunkard, and 
had announced his intention of seeking employment elsewhere. Held, that the jury 
was not justified in finding death occurred prior to the expiration of the seven- 
year period. 

Appeal from District Court, Hennepin County; P. W. Guilford, Judge. 

Action by Dina Minikus Carlson against the Equitable Life Assurance Society 
of the United States. From an order denying defendant’s alternative motion for 
judgment notwithstanding the verdict for plaintiff, or for a new trial, defendant 
appeals. 

Reversed. 

Kellogg, Morgan, Chase, Cartér & Headley, of St. Paul, for appellant. 

Malmberg & Nelson, of Minneapolis, for respondent. 

LoriNnG, J. 

This was a suit by the beneficiary to recover insurance upon the life of one 
Ed Minikus, who took out the insurance with the appellant in August, 1920. In 
May, 1922, he disappeared, and has never been heard from. The premium due 
August 7, 1923, was not paid, and the policy automatically became extended term 
insurance expiring January 6, 1930, less than seven years after Minikus dis- 
appeared. This action was brought more than seven years after his disappearance, 
and the complaint alleged that the insured died on or about June 27, 1923, and 
prior to July 1st of that year. The plaintiff had a verdict, and this appeal is from 
an order denying the defendant’s alternative motion for judgment notwithstanding 
the verdict or for a new trial. 

The plaintiff and the insured were married in 1915, and had three boys born 
in 1916, 1920, and 1921, respectively. They lived on farms in Mille Lacs and 
Isanti counties until November, 1922, when the insured, having become heavily 
involved in debt, gave up farming and moved to Minneapolis, where he got work 
in a coalyard. In January, 1923, his wife and children joined him in that city. 
Shortly thereafter the insured left his employment with the coal company and 
started work in a foundry, where he suffered an injury to his foot which com- 
pelled him to stop work. Thereupon his wife took the two smaller children back 
to her parents in Mille Lacs county and obtained work for herself in a Minne- 
apolis restaurant. The oldest boy remained with his parents in Minneapolis. 

The marital relations of the plaintiff with the insured were very unpleasant. 
He was addicted to drink, and when in his cups was quarrelsome and jealous, 
frequently accusing the plaintiff of improper conduct and calling her vile names. 
He got drunk as often as three or four times a week. This drunkenness had 
commenced while they lived on the farm and increased after they came to Min- 
neapolis. 

May 26, 1923, when the plaintiff returned from her work, she found that the 
insured and their oldest boy had disappeared. The insured had obtained money by 
returning to the store the available groceries in the house and had returned with 
the boy to the home of plaintiff’s parents in Mille Lacs county. 

Plaintiff's brother, Otto, was her only witness. He was living with his par- 
ents on the farm in Mille Lacs county at the time that Ed took the oldest boy 
there. He said that Ed was acting discouraged, and in telling of his conversation 
with him said: “Yes, he said that he brought Louis out there and we should keep 
him out there, and he was going to pay us for him if we wanted pay for him, 
and said he was going to look for work or he didn’t know what he was going 
to do. He said that he would be better off if he signed the insurance over to the 
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boys and would be better off dead than the way it is going now.” Ed stayed at 
the farm for about three days, and then left without saying good-bye and has not 
been heard from since. 

The sole question presented by this appeal is whether or not there is sufficient 
evidence to sustain the jury’s verdict that the insured died prior to the expiration 
of the term insurance. 


[1-3] The presumption of death after the continued absence of one unheard 
of for several years apparently originated with two early acts of Parliament. The 
first in 1603 provided for exemption from prosecution for bigamy to one who 
married a second time after such an absence on the part of a spouse; the second 
in 1667 provided in regard to certain titles to land that one should be accounted 
dead who had been absent for a like period. By analogy the presumption of death 
soon came to be applied in all civil and criminal cases, and it is now regarded 
as a fundamental principle of the common law, although in many states there are 
statutory provisions covering the subject, sometimes providing a shorter period 
than seven years as a basis for the presumption. In this state we have no such 
statute, and the common law prevails. Two elements enter into the circumstances 
which give rise to the presumption. There must have been an unexplained absence 
for the required period, and there must have been no tidings from the absentee. 
Spahr v. Mutual Life Ins. Co., 98 Minn. 471, 472, 108 N. W. 4; Eklund y. 
Supreme Council, 152 Minn. 20, 187 N. W. 826; Goodier v. Mutual Life Ins. Co., 
158 Minn. 1-7, 196 N. W. 662, 34 A. L. R. 1383. In the case last cited many of 
the authorities are reviewed. Given the necessary absence unexplained and without 
tidings, the presumption is that the absentee no longer lives at the expiration of 
the seven years, but there is no presumption whatsoever as to the time when he 
died within that period. It remains for the party interested in proving death at 
an earlier date to show that fact by circumstances from which the inference of 
death can be legitimately drawn. As on any other question of fact, a jury will not 
be permitted to guess or speculate in reaching a verdict. Spahr v. Mutual Life 
Ins. Co., 98 Minn. 471, 108 N. W. 4. Even in the absence of evidence of exposure 
to some specific peril, a jury may be justified in finding that death occurred soon 
after an unexplained disappearance when the absentee was happily circumstanced 
and when his character and habits were such that there is no other reasonably 
probable reason for his disappearance or absence. However, in the case at bar, 
the insured’s marital relations were unpleasant in the extreme. He was a drunkard 
and insolvent and unable to support or care for his family as he should. He had 
indicated an intention to seek employment elsewhere. His purpose to abandon his 
wife is well nigh conclusively shown by his manner of leaving her in Minneapolis. 


[4] The respondent contends that the jury was justified in finding that the 
insured either committed suicide or died of natural causes soon after his disap- 
pearance or at least prior to the expiration of the term insurance. There is a 
prima facie presumption against suicide, and we do not think that the language 
which the insured used to his brother-in-law expressed any purpose to commit 
such an act. Fairly interpreted, it expresses an opinion on an unsatisfactory situa- 
tion rather than a fixed determination to end life. It certainly is not sufficient to 
overcome the presumption against suicide or to make a question of fact in that 
regard. The insured expressed his purpose of seeking employment and of con- 
tributing to the support of his children if that was desired by their grandparents. 
There is no indication in the record that the grandparents ever expressed to the 
insured any desire for compensation for such support. That may possibly be the 
reason that the insured has never sent any such contribution, but it is more likely 
that with his habits and characteristics he was unable to do so. It is true that 
the record shows that he had considerable affection for his children and that very 
naturally he would have communicated with them on that account, but we see 
nothing more in that than the usual failure of tidings which goes to make up the 
presumption at the end of seven years. His habits and characteristics were such 
as to justify other inferences than death from this circumstance. 

That the record is sufficient to create the presumption at the end of the seven- 
year period we have no doubt, but that it fails to support a finding that death 
aecurred prior to the expiration of the term insurance is quite apparent. The 
imsured’s absence at its beginning was sufficiently explained by his unhappy marital 
tifeo:his debts, and his desire to seek employment. From the record before us, 
9nj o3 
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it seems much more probable that with his habits and characteristics he became 
an itinerant laborer than that: he committed suicide or died from other natural 
causes none of which are shown by this record to have existed. For valuable notes 
on the question before us, see 34 A. L. R. 1389, and 64 A. L. R. 1288. 

We pay little attention to the prosecution which was instituted against the 
insured for his failure to support his children or to the divorce proceedings pro- 
secuted by the plaintiff. There is no evidence that the insured ever knew of the 
former, and, while the latter may constitute an admission against the plaintiff 
that she thought the insured was still alive at the time of the proceedings, it is 
nevertheless true that out of an abundance of caution such proceedings are often 
taken for the purpose of preventing any possible prosecution for bigamy, although 
the reappearance of the absent spouse is not expected. 

Upon the record as it stands before us, we must hold that, as a matter of 
law, the plaintiff has failed to establish the death of the insured prior to the 
expiration of the term insurance, and, since there is no indication that a better 
case could be made out on a subsequent trial, we reverse the order of the trial 
court denying judgment notwithstanding the verdict. 


BERRY v. LAMAR LIFE INS. CO. No. 30006. 
Supreme Court of Mississippi. Feb. 13, 1933. 
145 Southern Reporter 887. 
Syllabus by the Court. 
INSURANCE. 

Under life policy making furnishing of proof of total and permanent disability 
condition precedent to waiver of premiums, there was no accrual of benefits and 
no waiver of premiums, where such proof was not furnished while policy was in 
torce. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Anderson and Griffith, JJ., dissenting. 

In Banc. 

Appeal from Circuit Court, Simpson County; E. M. Lane, Judge. 

On suggestion of error. 

Judgment affirmed. 

For former opinion, see 142 So. 445. 

J. Morgan Stevens, of Jackson, W. D. Hilton, of Mendenhall, and Green, 
Green & Jackson, of Jackson, for appellant. 

Wells, Jones, Wells & Lipscomb, and Watkins, Watkins & Eager, all of 
Jackson, for appellee. 

ETHRIDGE, J. 

This cause was affirmed on a former day of this court by Division B; the 
opinion appearing in volume 142 Southern Reporter, at page 445. 

On a suggestion of error, there was a difference of opinion among the judges 
of Division B as to the correctness of the original decision, and the judgment 
was set aside and the cause was argued before the other division and considered 
by the court in banc. 

After a full consideration of the case, the majority of the court is of the 
opinion that the former decision was correct. 

The former opinion might be sufficient to rest upon in this case. But, as it was 
stated in the former opinion that the authorities in other states were conflicting, 
and that this state decided the question involved in New York Life Ins. Co. v. 
Alexander, 122 Miss. 813, 85 So. 93, 15 A. L. R. 314, and that case was 
authority for the decision in the case at bar, and inasmuch as it was insisted in the 
suggestion of error that the decision in this case was in conflict with the decision 
in National Casualty Co. v. Mitchell, 162 Miss. 197, 138 So. 808, we desire to say 
that the majority of the court thinks there is no conflict between the decision of 
the National Casualty Co. v. Mitchell, supra, and the case at bar, or in the 
authorities relied upon to support same. 


In our opinion, they are clearly consistent with each other. In the case at bar, 
in addition to the clause set out in the original opinion, the policy provides that, 
if the premiums are not duly paid, the policy shall cease, except as provided in 
the nonforfetiing provisions of the policy. In the total disability benefit clause set 
forth, there was no stipulation with reference to the time in which certain matters 
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were to be done and proof furnished by the insured, except that it must be done 
while the policy was in force. As stated, the company did not waive payment of 
premiums on the happening of the disability therein provided for. The premium 
was only to be waived when proof of such disability was furnished to the com- 
pany, which proof must be reasonably sufficient to satisfy the company that a 
disability had occurred. Until and unless such proof was filed, there was no waiver 
of premiums, and no accrual of benefit. If the premiums were continued to be 
paid the proof of disability could be made at any time, and was not limited to 
any specific time. It is difficult to see how section 2294, Code 1930, can have any 
application whatever. 

We think the decision in this case, and that in the case of New York Life 
Ins. Co. v. Alexander, supra, are supported by the decision of the United States 
Supreme Court in the case of Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 
52 S. Ct. 230, 76 L. Ed. 416. This decision affirmed a judgment of the federal 
Circuit Court of Appeals reported in 50 F.(2d) 67. We quote from the United 
States Supreme Court as follows: 

“Beginning with February 27, 1927, premiums were to be paid quarterly, with 
a grace period of one month from any due date, during which period the policy 
was to continue in full force. In case of total and permanent disablement there 
was a provision for payment of a monthly income for life of one per cent. of the 
amount of the principal sum. The policy expressly provided that ‘if any premium 
is not paid on the date when due, this policy shall cease and determine, except as 
hereinafter provided.’ The income disability clause which follows this language, 
provides: ‘Upon receipt by the Company of satisfactory proof that the Insured is 
totally and permanently disabled as hereinafter defined the Company will 

“1. Pay for the Insured all premiums becoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability of 
the Insured and will also 

‘ ‘2, Pay to the Insured a Monthly Income for life of 1% of this Policy; the 


first payment of such income to be paid immediately upon receipt of such proof. 
x ok x 








“ 3. * * * To entitle the Insured to the above Total and Permanent Dis- 
ability Benefits this policy at the time of making claim for such benefits must be 


in full force and all premiums becoming due prior to the time of making claim 
must have been duly paid. * * *’ 


“The insured died on April 18, 1929. Judgment was sought for disability bene- 
fits from December 1, 1927, to April 1, 1929, at the rate of $50 per month, with 
interest. The last premium paid was due on May 27, 1927. The next, allowing a 
month’s period of grace, should have been paid not later than September 27, 1927. 
Neither that nor any subsequent premium was ever paid. Long prior to the death 
of the insured, the policy therefore had lapsed, unless saved by the terms of the 
disability clause above quoted. There is evidence in the record from which it 
reasonably may be found that the insured was totally and permanently disabled 
from a time before the premiums first became in arrears, and that this condition 
continued until his death; but no proof thereof was furnished to the company. 
The petitioners, nevertheless, contend that this is enough to bring into effect the 
promise of the company to pay the premiums which became due after the dis- 
ability began. In support of this contention, Minnesota Mut. L. Ins. Co. v. 
Marshall [(C. C. A.) 29 F.(2d) 977], supra, is cited. The pertinent provisions 
of the policy there, however, differ from those found in the policy here under 
consideration. There the policy provided that if the insured, while the policy is in 
force and before default in payment of premiums, ‘shall become totally and per- 
manently disabled * * * and shall furnish satisfactory proof thereof, the Com- 
pany will waive the payment of premiums thereafter becoming due,’ and that ‘upon 
the receipt of due proof of total and permanent disabilities * * * the Company 
will waive the payment of all premiums thereafter becoming due.’ The court held 
that the waiver took effect at the time of the disability, and did not depend upon 
the time when proof thereof was furnished. We do not need to controvert this 
construction of the words quoted, or question the soundness of the view of the 
court that the existence of the disability before the premium became in arrears, 
standing alone, was enough to create the waiver. In that view, the obligation to 
furnish proof was no part of the condition precedent to the waiver; but such proof 
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might be furnished within a reasonable time thereafter. Here the obligation of the 
company does not rest upon the existence of the disability; but it is the receipt 
by the company of proof of the disability which is definitely made a condition 
precedent to an assumption by it of payment of the premiums becoming due after 
the receipt of such proof. The provision to that effect is wholly free from the 
ambiguity which the court thought existed in the Marshall policy. Compare Brams 
y. N. Y. Life Ins. Co., 299 Pa. 11, 14, 148 A. 855. It is true that where the terms 
of a policy are of doubtful meaning, that construction most favorable to the 
insured will be adopted. Mutual L. Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 
174, 68 L. Ed. 235, 31 A. L. R. 102, 44 S. Ct. 90; Stipcich v. Metropolitan Life 
Ins. Co., 277 U. S. 311, 322, 48 L. Ed. 512, 72 L. Ed. 895. This canon of construc- 
tion is both reasonable and just, since the words of the policy are chosen by the 
insurance company; but it furnishes no warrant for avoiding hard consequences 
by importing into a contract an ambiguity which otherwise would not exist, or, 
under the guise of construction, by forcing from plain words unusual and un- 
natural meanings.” 

See, also, Joyce on Insurance, vol. 1, §§ 1100, 1103, and 1106, and case note in 
15 A. L. R. at page 318; Brotherhood of Railroad Trainmen v. Bridges (Miss.) 
144 So. 554. 

The judgment of the court below will be affirmed. 

Affirmed. 


KARP v. METROPOLITAN LIFE INS. CO. 
Supreme Court of New Hampshire. Hillsborough. Jan. 3, 1933. 
164 Atlantic Reporter 219, 
1. INSURANCE. 

Failure of insured to read policy furnishes no ground for nullifying condi- 
tions thereof. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

2. INSURANCE. 

Provision that life policy should not be binding, unless insured was in sound 
health on date thereof, made sound health condition precedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. INSURANCE. 

Life policy conditioned on insured’s being in sound health on date thereof 
held not forceable, where court found insured had valvular heart disease. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4. INSURANCE. 

Insurer held not estopped to assert insured’s unsound health at date of pol- 
icy, by agent’s failure to question insured specifically, where insured herself was 
ignorant of her condition. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Transferred from Superior Court, Hillsborough County; Burque, Judge. 

Assumpsit by John Karp against the Metropolitan Life Insurance Company. 
Plaintiff recovered verdict on trial to the court, and the case was transferred on 
defendant’s exceptions. 

Judgment for defendant. 

Assumpsit upon a policy of life insurance. Trial by the court and verdict for 
the plaintiff. Transferred by Burque, J., upon the defendant’s exceptions to the 
findings and rulings of the court and to the denial of its motion for a verdict as a 
matter of law. 

From the findings of the court and the exhibits in the case, the following 
facts appear: March 23, 1929, Zofia Karp, mother of the plaintiff, applied for the 
policy in question. Both the applicant and the agent were Polish, and the language 
used between them was Polish, since the former had no knowledge of English. 
The application contains the following statement: “l. I have never had any of the 
following complaints or diseases * * * disease of the heart. * * *” The court 
found that “the only question asked the applicant was whether she had had a ser- 
ious sickness during the last three years and had had a doctor therefor. The ap- 
plicant’s answer was ‘No’ and from that information the agent filled out the 
answers” to the above question, and others which appear in the same part of the 
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application, Neither questions nor answers were read to the applicant. 
icy was issued May 1, 1929, and delivered May 18, 1929. 

The assured died upon March 24, 1930, from valvular disease of the heart 
and the court found that she was suffering from this disease on the date of the 
application for, and on the date of the issuance and delivery of the policy. [j 
was further found, however, that the assured “never was informed of this trouble 
and that she did not, at the time of her application for insurance nor on the date 
of the delivery of the policy, know she had heart trouble.” After the death of tie 
assured, the defendant declared the policy void and duly tendered a return of the 
premiums paid, which tender was refused. 

The court finally concluded that the responsibility for any incorrectness in the 
answers contained in the application “must rest wholly upon the defendant's agent 
so that, under the rule of estoppel as applied by our court in such cases, the de- 
fendant cannot now prevail in the defense set up to this action.” 

Other facts appear in the opinion. 

McLane, Davis & Carleton, of Manchester, (J. P. Carleton, of Manchester, 
orally), for plaintiff. 

Wyman, Starr, Booth & Wadleigh, of Manchester (Ralph E. Langdell, of 
Manchester, orally), for defendant. 

Brancu, J. 

[1] Decedent’s application for insurance which, by incorporation in the policy 
and by virtue of the statute (P. L. c. 277, § 8), became a part of her contract 
with the defendant, contained a stipulation “that the policy shall not be binding 
upon the company unless upon its date I shall be alive and in sound health.” The 
policy also contained the following provision: “If (1) the Insured is not alive 
or is not in sound health on the date hereof; or if (2) before the date hereof the 
insured * * * has had any * * * disease of the heart, * * * then in any such case 
the Company may declare this Policy void and the liability of the Company in 
the case of any such declaration or in the case of any claim under this Policy 
shall be limited to the return of the premiums paid on the Policy. * * *” The ar- 
gument of the plaintiff that the deceased had no actual knowledge of these pro- 
visions and hence that she was not bound by them is without merit. The onl 
contract which she had with the defendant was the one embodied in the policy, 
and her failure to read it or otherwise learn of its provisions furnishes no legal 
ground for nullifying its conditions. Lauze v. Insurance Co., 74 N. H. 334, 68 
A; Sl. 

[2, 3] The meaning of the above-quoted provisions is unmistakable, and there 
is no escape from the conclusion that the requirement that the assured be in 
sound health on the date of the policy was an express condition precedent to any 
liability on the part of the defendant. The finding of the court that upon the 
date of the policy the deceased was afflicted with valvular disease of the heart is 
equivalent to a finding that this condition was not fulfilled, and, in the absence of 
countervailing considerations, it would follow that the policy, in the language of 
the application, is not “binding upon the company.” Packard v. Insurance Co., 72 
N. H. 1, 54 A. 287. 

[4] The trial court, however, was of the opinion that there were counter- 
vailing considerations of controlling force. By his reference to “the rule of estop- 
pel as applied by our court in such cases” he indicated his belief that the case at 
har is governed by the principle announced in Domocaris v. Insurance Co., 81 
N. H. 177, 123 A. 220, and affirmed in Bilodeau vy. Insurance Co., 84 N. H. 405, 15! 
A. 481. The plaintiff takes the same position in this court. Briefly stated, the 
contention is that the defendant is estopped by the conduct of its agent from as- 
serting in its defense a breach of the condition above set forth. It is argued that 
the defendant’s agent, if not fraudulent, was negligent, and that the company “Is 
equally estopped whether the conduct of its agent be fraudulent or negligent.” 

The trial court made the following finding: “ * * * It cannot here be said that 
the defendant’s agent had knowledge of the assured’s condition at the time the 
application was taken * * * and thus perpetrated a fraud upon the company in re- 
porting her condition incorrectly.” The vital facts which were common to both 
of the cases above referred to are therefore absent here, and hence the present 
case does not come within the scope of those decisions. As clearly intimated in 
the Bilodeau Case, page 406 of 84 N. H., 151 A. 481, the rule there followed in- 
wolves a departure from common-law doctrines of agency, and its utility as an in- 


The pol- 
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strument for the accomplishment of substantial justice is extremely dubious. 
Consequently, if the plaintiff's argument were otherwise sound, we should hesitate 
to extend that rule so as to cover any new situation. 

The facts reported by the trial court, however, furnish a complete answer to 
the plaintiff's argument; namely, that the agent’s failure:to learn of the assured’s 
condition was not findably due to his negligence. The court has found that, when 
the application for insurance was made, the deceased had no knowledge of her 
true condition. It follows that no amount of questioning by the agent could have 
elicited the facts from her, and hence it could not be found that his failure to ask 
specifically every question in the application blank, if negligent, was the cause of 
his failure to discover the truth about her impaired health. We therefore con- 
clude that the condition precedent to liability under the policy was not fulfilled, 
and that the defendant is entitled to rely upon this defense. It is accordingly or- 
dered that there be judgment for the defendant. 

\ll concurred. 


ZIES v. NEW YORK LIFE INS. CO. et al. 
Supreme Court, Appellate Division, First Department. Jan. 13, 1933. 
261 New York Supplement 709. 
1. INSURANCE. 


Wife, if making husband beneficiary in life policy under agreement whereby 
husband took out policy naming wife as beneficiary, could not subsequently change 
beneficiary without husband’s consent. 

If original beneficiary was named pursuant to agreement for which 
there was valid consideration moving from him, in absence of statute to 
contrary, he acquired equitable interest which could not be defeated with- 
out his consent. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Special Term, New York County. 

Action by Abraham Zies, an infant, by David Zies, his guardian ad litem, 
against the New York Life Insurance Company, wherein Samuel Ullman was 
interpleaded as a party defendant. From a judgment adjudging plaintiff to be 
entitled to the proceeds of a certain policy of life insurance deposited in court by 
the defendant insurance company, the ‘interpleaded defendant appeals; the appeal 
also bringing up for review an order which denied such defendant’s motion for 
judgment on the pleadings. 

Order denying motion for judgment on the pleadings affirmed, and judgment 
reversed, and a new trial ordered. 

Argued before Finch, P. J., and Martin, O’Malley, Sherman, and Townley, JJ. 

Jacob Brenner, of New York City, and Harry Brenner, of Brooklyn (Lester 
Grossman, of New York City, of counsel), for appellant. 

David Ray Bernstein, of New York City, for respondent. 

Martin, J. 

The New York Life Insurance Company on June 9, 1925, issued a policy of 
life insurance for the sum of $5,000 on the life of Nettie Leavy, in which William 
Leavy, her husband, was named as beneficiary. On November 11, 1928, after the 
death of William Leavy, the insured, Nettie Leavy, married the appellant, Samuel 
Ullman. On February 18, 1929, she changed the policy and named her husband 
Samuel Ullman, as her beneficiary. On or about August 25, 1930, a short time 
before her death, which occurred on September 10, 1930, she again changed the 
policy and made her nephew, Abraham Zies, her beneficiary. The infant, Abraham 
Zies, by his guardian ad litem, sued the New York Life Insurance Company to 
recover on the policy. The insurance company paid the proceeds into court and 
interpleaded the appellant, Samuel Ullman, who also claimed to be entitled to the 
proceeds of the policy. The case was tried and a judgment rendered for the plain- 
tiff from which judgment this appeal was taken. 


The interpleaded defendant in his answer set up four defenses, also designated 
as counterclaims, all of which were dismissed. The fourth defense and counter- 
claim is the subject of this appeal. If it was properly pleaded, the judgment must 
be reversed for the reason that, if the defendant is able to establish the contract 
set forth, the appellant is entitled to the proceeds of the policy. 

[1] The fourth defense and counterclaim sets forth that the insured and the 
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appellant entered into an agreement by the terms of which the insured agreed to 
make her husband, the appellant, Samuel Ullman, the beneficiary of the policy 
in question, on condition that Ullman would take out and keep in force a policy 
of insurance on his life for the sum of $10,000 and make his wife, Nettie Leavy 
Ullman, his beneficiary. It is then alleged that thereafter Ullman fully performed 
the contract on his part to be performed, and that the assured performed the 
contract on her part to be performed to the extent of changing the beneficiary 
and making the appellant, Ullman, her beneficiary. It is also alleged that, a short 
time before her death, Nettie Leavy Ullman changed the beneficiary without the 
knowledge or consent of the appellant, Ullman. 

We have therefore, for our consideration, a question of law only, presented 
by the pleadings through the defendant’s fourth defense and counterclaim. The 
defense and counterclaim having been dismissed at the opening of the trial, and 
the evidence to establish it having been excluded, we are not in a position to say 
whether the appellant, Ullman, will be able to prove the facts alleged therein. If 
the contract alleged in the fourth defense and counterclaim was made and per- 
ee to the extent alleged, the insured could not thereafter change the bene- 

ciary. 

A similar proposition was before the court in Stronge v. Supreme Lodge 
Knights of Pythias, 189 N. Y. 346, 82 N. E. 433, 12 L. R. A. (N. S.) 1206, 121 
Am. St. Rep. 902, 12 Ann. Cas. 941. The court held that, if a contract was made 
for a valuable consideration to take out a certificate for the benefit of a creditor 
and the certificate was thereafter taken out and the consideration fully furnished 
by the beneficiary, the member would not be allowed to destroy the rights of his 
creditor by having a new certificate issued naming a new beneficiary. 

The Court of Appeals in the case of Smith v. National Benefit Society, 123 
N. Y. 85, 25 N. E. 197, 9 L. R. A. 616, set forth the test to be applied where one 
wishes to change the beneficiary. It was there held that, where the right of the 
payee has no other foundation than the bare intent of the member, revocable at 
any moment, there can be no vested interest in the named beneficiary any more 
than in the legatee of a will before it takes effect. The court then held that the 
transfer in that case was made as collateral security for an existing debt, and 
that fact was brought to the knowledge of the defendant company, which explicitly 
promised to pay the plaintiff in his character as creditor. It further held that the 
statute did not prevent the making of a contract between the parties by force of 
which a vested interest passed, and in that respect the case of Hellenberg v. 
Dist. No. 1, Independent Order of B’Nai Berith, 94 N. Y. 580, was to be dis- 
tinguished because there the designation was in the nature of an inchoate or 
unexecuted gift, revocable at any moment by the donor, and remaining wholly 
within his control. . 

When a vested interest has been acquired in a certificate, one may not there- 
after be deprived of that interest without consenting thereto. Webster v. Welch, 
57 App. Div. 558, 561, 68 N. Y. S. 55. See, also, Tidd v. McIntyre, 116 App. Div. 
602, 101 N. Y. S. 867; Columbian Circle v. Mudra et al., 298 Ill. 599, 132 N. E. 213, 
18° A. L. R. 378; Malburg v. Metropolitan Life Insurance Company, 127 Mich. 
568, 86 N. W. 1026; Summers v. Summers, 218 Ala. 420, 118 So. 912. 

The court held in Conselyea v. Supreme Council American Legion of Honor, 
3 App. Div. 464, 38 N. Y. S. 248, affirmed without opinion, 157 N. Y. 719, 53 
N. E. 1124, that the certificate having passed into the possession of the plaintiff 
and the title having vested in her for value, and she having thereafter paid the 
assessments to the defendant, who, through its subordinate council, had knowledge 
of these facts, it could not permit the husband, through spite and malice, fraudu- 


lently to deprive her of the rights in and to the certificate which she had thus 
secured. 


In Lahey v. Lahey, 174 N. Y. 146, at page 153, 66 N. E. 670, 672, 61 L. R. A. 
791, 95 Am. St. Rep. 554, the Court said: 

“Therefore, the plaintiff was entitled to recover the full amount of the certi- 
ficate unless the respondent can sustain her rights upon some other or different 
ground. She, however, contends that the rgiht to change the beneficiary in a cer- 
tificate, like every other valuable right, may be sold or transferred, and when 
transferred for a valuable consideration the insured loses the right to transfer it 
to others. (Citing Webster v. Welch, 57 App. Div. 561 [68 N. Y. S. 55]; Smith 
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y, National Benefit Society, 123 N. Y. 87 [25 N. E. 197, 9 L. R. A. 616]; Con- 
slyea v. Supreme Council [American Legion of Honor], 3 App. Div. 464 [38 
N. Y. S. 248]; affirmed without opinion, 157 N. Y. 719 [53 N. E. 1124].) In 
those cases it was held that the statute which gives to a member the right to make 
a change in the beneficiary without the consent of the latter, applies only when 
the original designation is in the nature of an inchoate or an unexecuted gift, 
and does not prevent a contract between the member and his beneficiary by which 
4 vested right passes to the latter, and in such case, without his consent, the bene- 
fciary may not be changed. 

“The cases cited are clearly distinguishable from the case at bar in that in the 
former the beneficiary became such for a valuable consideration and the associa- 
tion issued a certificate to such beneficiary, while in this case, although the court 
has found that the mother paid a valuable consideration for a transfer of the 
certificate or a portion of its benefits, still no certificate was ever issued to her, 
nor was the certificate which was issued and made payable to the plaintiff ever 
canceled, so that she ceased to be a beneficiary under it.” 

If the original beneficiary was named pursuant to an agreement for which 
there was a valid consideration moving from him, in the absence of a statute to 
the contrary, he acquired an equitable interest which cannot be defeated without 
his consent. The defense here alleges that for a valuable consideration Ullman was 
made a beneficiary. If that be so, a change of beneficiary could not be made 
without the consent of Ullman. The change is alleged to have been made without 
his knowledge or consent. By the terms of the contract set forth, all of the rights 
of the parties were fixed to such an extent that any attempt to afterwards change 
the beneficiary without the consent of the appellant, Ullman, was ineffective. 

|2] The plaintiff says that, in any event, the only right given to the appellant 
would be an action to recover damages for breach of contract, in which action 
he might recover damages against the estate of the insured. That is not the only 
remedy. The necessary parties are now all before the court in the present action 
in which the appellant has been interpleaded for the purpose of disposing of all 
the claims of the respective parties in one action. 

The insurance company having paid the proceeds of the policy into court and 
interpleaded the only claimant in addition to the plaintiff, the entire controversy 
may now be disposed of at the trial. 

Tm Clark v. Mosher, 107 N. Y. 118, 14 N. E. 96, 1 Am. St. Rep. 798, the court 
held that, where in an action at law a third party, claiming to own the cause of 
action, has been brought in and substituted as defendant and the original defend- 
ant has been discharged, on payment into court of the amount of the demand in 
pursuance of the provisions of the Code of Civil Procedure (section 820), the 
action thereafter became an equitable one, triable by the court, and neither party 
has a right to a trial by jury. 

The judgment should therefore be reversed, and a new trial ordered, with 
costs to the appellant to abide the event. The order denying motion for judgment 
on the pleadings is affirmed. 

Judgment reversed, and a new trial ordered, with costs to the appellant to 


abide the event. Order denying motion for judgment on the pleadings affirmed. 
Order filed. All concur. 


DE MARCO v. JOHN HANCOCK MUT. LIFE INS. CO. 


Supreme Court, Appellate Term, First Department. Nov. 23, 1932. 
261 New York Supplement 742. 
INSURANCE. 
_ Unexplained admissions against interest contained in proof of death filed with 
insurer held binding on plaintiff suing on policy. 
(For other cases, see Insurance, Dec. Dig. § 543.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 


Action on life insurance policy by Anna De Marco against the John Hancock 


Mutual Life Insurance Company. From a judgment for plaintiff, defendant ap- 
peals. 


Reversed, and new trial ordered. 
Argued October term, 1932, before Lydon, Levy, and Callahan, JJ. 
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Frederick C. Tanner, of New York City (Morris E. Kinnan, of New York 
City, of counsel), for appellant. 

Hamill, Weinberg & Munro, of New York City (Edmund F. Quinn, of New 
York City, of counsel), for respondent. 

Per Curiam. 

It was a condition precedent to recovery that proof of death be filed with 
the defendant. Its admissions against interest are binding on the plaintiff: yn. 
less explained they are conclusive evidence of the truth of its contents. Cirrin- 
cioni v. Metropolitan Life Ins. Co., 223 App. Div. 461, 228 N. Y. S. 354; Vecchiy 
v. Metropolitan Life Ins. Co., 224 App. Div. 301, 230 N. Y. S. 131. 

Judgment reversed and new trial ordered, with $30 costs to appellant to abide 
the event. Ail concur. 


MARSHALL v. METROPOLITAN LIFE INS. CO. et al. 
Municipal Court of City of New York, Borough of Queens, Fourth District. 
Jan. 23, 1933. 
261 New York Supplement 853. 
INSURANCE. 

Written notice to insurer to change beneficiary, held effective, on filing there- 

of with policy at insurer’s home office, irrespective of policy endorsement. 
The policy provided that the insured must designate a new beneficiary 
by filing written notice of change at the home office of the company, ac- 
companied by policy for indorsement of change by the company. No 
change was to be effective until indorsement of policy, but, on such in- 
dorsement, policy provided that change would be deemed to have been 
made as of date insured signed notice of change. After the receipt of the 
notice and policy, the insurer retained the policy, and requested insured 

to fill out new form because of certain errors in notice. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Action by Octavia Marshall against the Metropolitan Life Insurance Com- 
pany and others. 

Judgment for plaintiff. 

Wood & Marshall, of Jamaica (Clifford Marshall, of Jamaica, of counsel), 
for plaintiff. 

Henry C. Frey, of Jamaica, for defendant. 

Petre, J. 

Plaintiff sues to recover $500, the proceeds of a life insurance policy issued 
upon the life of Maude Williams, whose husband, Izah, was named _ beneficiary 
upon the face of the policy. The only litigated issue is whether the plaintiff, who 
is a sister of the assured, has been substituted as beneficiary by the assured. 

On December 28, 1931, Maude Williams wrote to the defendant at its home 
office, a letter in her handwriting (Plaintiff’s Exhibit 1) as follows: 

“109 Union Hall St., Jamaica, New York. 
“Dec. 28, 1931. 
“Metropolitan Life Ins. Co., 1 Madison Ave., New York. 

“Dear Sir: I Mrs. Maude Williams wishes to change my policy beneficiary 
from my husband Mr. Izah Williams to my sister Mrs. Octavia Marshall, address 
107-23, 160th St., Jamaica, New York.” 

Here follows a line in these words: “The for me to canghe is cruelty.” 

While not definitely clear, the words may readily be interpreted as stating 
that the reason she was making the change was cruelty by her husband. The 
word “canghe” appears to be a misspelling of “change.” The letter continues: 

“Obligingly yours 
“Mrs. Maude Williams 

“P. S. Mail my policy to Mrs. Octavia Marshall, 107-23, 160th, Jamaica, 
New York.” 

It appears that the insured intended to go to live with plaintiff, her sister, 
after she should come out of the hospital to which she was going when the letter 
was written. 


Together with the above letter, the assured sent the policy, and both were re- 
ceived at the home office of defendant on December 29, 1931, as appears by the 
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stamped indorsements thereon made by defendant’s “Beneficiary and Assignment 

Section.” 

“On or about January 11, 1932 (the date appearing on the envelope), de- 

fer endant’'s beneficiary and assignment section answered the assured by a partly 
nted and partly written letter (Form 0891, Plaintiff's Exhibit 7) addressed to 

the new address given by the assured in her said letter, as follows: 

“Mrs. Maude Williams, 107-23 160th Street, Jamaica L. I. NY 

“\WWe have received your policy and written notice designating as the bene- 
fciary Octavia Marshall Sister. 

“The policy has been endorsed, and we have assumed, in the absence of any 
direction to the contrary, that you desire to reserve the right to make further 
changes without the consent of the new beneficiary. If this is not your intention, 
please tell us so, and we will make proper notation. 

‘As the expression of your desire should be made a matter of record, please 
te and sign the enclosed form, have it witnessed, mail the form to this 
ce and the policy will be returned. 
“Yours truly, 
“A. Solvay 
“Section Manager.” 

The form sent by the company is Form 093 (Plaintiff's Exhibit 5). The as- 
sured filled in the blanks as completely as possible. On the first line which states 
“T hereby designate,” the assured first wrote her own name, and then, apparently 
realizing the mistake, wrote “Mrs. Octavia Marshall” directly over it. The re- 
lationship of Mrs. Marshall is stated, and her age is given. The address is stated. 
The blank space concerning the right of revocation is filled in. The document is 
then dated as January 17, 1932, signed and witnessed; and at the lower right cor- 

in the space provided therefor, the address of the sister is given as that to 

hich all future communications are to go, and the signature of the assured again 
appears In fact, all of the writing upon this form (Plaintiff’s Exhibit 5) is in 
the handwriting of the assured in ink, excepting the sister’s age, which is in pen- 
cil. Her first letter (Plaintiff's Exhibit 2) written in ink, requesting the change 
of beneficiary is also in her handwriting as above stated. Plaintiff's testimony to 
that effect (S. M. pp. 10, 11, 15) is undisputed. This form was also mailed to 
the company’s home office, was retained by defendant, and was produced upon the 
trial by its counsel (S. M. p. 17). 


After the receipt by defendant of Plaintiff's Exhibit 5, there followed four 


communications, each addressed to the assured in care of Octavia Marshall at the 
new address, whereby the company requested the assured to fill out a new form 

ause Plaintiff’s Exhibit 5 had “not met with our approval as we note that er- 
rors appear in reference to the name of the person whom you desire to designate 
1s the bene ficiary of this policy. We also note that errors appear in reference to 
he words ‘with’ or ‘without’ the right of revocation.” (See Plaintiff’s Exhibit 9, 
letter dated January 22, 1932.) The only error as to the name was that assured 
had at first written her own name as beneficiary, as above stated. As to the right 
of revocation, it appears that the word “without” had been written in pencil, and 
then the word “with” is written in ink over the penciled word. No new form 
was ever executed, and assured died on February 12, 1932. 

It is to be noted that the company retained the policy, the letter which had ac- 
companied it and the form, Plaintiff's Exhibit 5, and still had them in its posses- 
sion when assured died. They were produced by it upon the trial. 


T 


Proofs of death were filed by Izah Williams, decedent’s husband, as the bene- 
ficiary designated upon the face of the policy, about February 24, 1932 (Plaintiff’s 
Exhibits 3, 4). On May 4, 1932, defendant issued its check to said Izah Williams 
who cashed it and paid the funeral expenses of about $400, and also bought a bur- 
tal plot. 

Thereafter, on May 12, 1932, plaintiff, through her attorneys, made claim for 
the insurance money and requested the usual forms upon which to submit her 
claim (Plaintiff’s Exhibit 6). The claim was rejected and this action followed. 
While decedent’s hushand is named as defendant, he was not served. 

The court is to determine whether there had been a valid change of bene- 
ficiary, vesting the proceeds of the policy in plaintiff. While a decision adverse 
) the company may be a hardship upon it, since it has already paid the insurance 


‘ 
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money to decedent’s husband, yet responsibility therefor lies only with the com. 
pany. 

It is difficult to understand, in view of all the transactions concerning the 
change of beneficiary, how the company proceeded to make payment to the hus. 
band without in some manner protecting itself against double payment. Defend- 
ant’s position here is that no change of beneficiary was actually effected. Even 
if that were so, it is a matter of common experience, whenever there is a possj- 
bility of more than one claimant, that insurance companies wait until suit js 
brought, or pay the amount into court of their own motion. Defendant's learned 
counsel has industriously submitted its contention and this decision comes about 
certainly through no fault of his upon the trial. The court is bound to determine 
the rights of the parties in terms of law only, without regard to considerations 
extraneous to the contract of insurance. 

The right to change beneficiary is reserved to the assured upon the face of 
the policy. By the terms of the change of beneficiary clause, it is provided: “6, 
Change of Beneficiary: When the right to change the beneficiary is reserved, and 
if there be no written assignment of this Policy on file with the company, the In- 
sured may (while this Policy is in force) designate .a new beneficiary, with or 
without reserving the right of change thereafter, by filing written notice of this 
change at the Home Office of the Company accompanied by this Policy for en- 
dorsement of the change thereon by the Company. No such change shall he ef- 
fective unless and until it is so endorsed on the Policy, but upon such endorsement 
the change will be deemed to have been made as of the date the Insured signed 
written notice of change whether the Insured be living at the time of such en- 
dorsement or not. * * *” 

The requirements to change beneficiary are two (1) Filing a written notice 
at the home office; (2) accompanied by the policy. The assured is not called upon 
to do anything more. The indorsement upon the policy is to be made by the com- 
pany. Defendant’s counsel urges that the change had not been completed because 
first, the request was not made upon a “duly executed” form, satisfactory to the 
company, and, secondly, that the change had not been indorsed upon the policy. 
I am unable to agree with that contention. 

No special form of notice or writing is required to notify the company. A 
“written notice” is sufficient. It may be on any paper and written in ink, pencil, 
typed, printed, or prepared by any other means, and-for aught that appears, in 
any language, so long as the writing intelligibly conveys the desire of the assured 
to make a change in favor of a definite person. The letter written by the assured 
(Plaintiff's Exhibit 2) is clear and specific enough, and wholly fulfilled the re- 
quirement as to “written notice.” It sets forth the information or data required 
by the contract. The policy accompanied the letter. The company acknowledged 
their receipt by Plaintiff's Exhibit 7, which states: “The policy has been indorsed.” 
The exhibit further says that the company had assumed that she desired to re- 
serve the right to make further changes of beneficiary, and goes on: “If this is 
not your intention, please tell us so, and we will make the proper notation.” That 
is, the assured was to notify defendant only with respect to a further change. The 
form (Plaintiff's Exhibit 5) which was forwarded to the assured, by the very 
language of Plaintiff’s Exhibit 7, was intended only to complete the records of 
the company in that regard. But the change of beneficiary from the husband to 
plaintiff had been consummated as definitely as it could ever be. The right to 
change beneficiary was absolutely reserved to the insured. It was not conditioned 
upon the approval of the company. When the letter by the insured and the pol- 
icy reached the home offices, on December 29, 1931, the requirements of the con- 
tract were fully satisfied, and the change became operative at once. 


The right of the new beneficiary to the proceeds thereupon immediately ac- 
crued. She was not a stranger, but a sister of the assured, and, as such, not only 
had an insurable interest, but the change seems to be supported by valuable con- 
sideration, in that the assured was sick at the time, was about to be confined to a 
hospital (where she died), and expected to go make her home with her sister, 
the new beneficiary, upon her discharge from the hospital. In such a case, in- 
volving consideration even if there had not been an exact compliance with the 
terms of the policy, the courts would excuse the failure, upon the principle that 
since during the lifetime of the insured the rights of a beneficiary are entirely 
contingent, uncertain, and revocable, and although the company has the right to 
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insist upon full compliance, yet, where there is substantial compliance and the 
change is not fully accomplished owing to causes not within the control of the 
insured, equity will regard that as done which ought to be done. Schoenholz v. 
New York Life Ins. Co., 234 N. Y. 24, 136 N. E. 227. Lex judicat de rebus ne- 
cessario faciendis quasi re ipsa facti. 

Here the insured did all that was in her power to do. She filed the letter and 
the policy at defendant’s home office. That the company did not in fact make the 
indorsement on the policy cannot affect the change of beneficiary which had al- 
ready been effectuated by the filing of the letter and the policy. That the insured 
fully intended to make the change is demonstrated by the more formal request on 
the form (Plaintiff's Exhibit 5) which is substantially full and complete. The 
provision concerning the indorsement is for the protection of the company only 
and neglect on its part to make the notation cannot defeat the change which had 
become operative. The indorsement was a ministerial act only, and would have 
constituted written evidence of the change which had taken place, but could not 
grant any right or detract from the rights which had already accrued to the bene- 
ficiary. The law on the subject is well settled, and is controlling of the issues at 
bar. Luhrs v. Luhrs, 123 N. Y. 367, 25 N. E. 388, 9 L. R. A. 534, 20 Am. St. Rep. 
734; Matter of Chatam Phenix Nat. Bank & Trust Co., 232 App. Div. 598, 251 
N. Y. S. 43; Matter of Lynch’s Estate, 135 Misc. 436, 237 N. Y. S. 663; Hall v. 
Prudential Ins. Co. of America, 132 Misc. 162, 165, 229 N. Y. S. 228, 231, and au- 
thorities referred to in said cases. In the Hall Case just cited, the Supreme 
Court, in reviewing several judicial rulings in point says: “The courts, therefore, 
hold that where the right to change beneficiaries is reserved to the insured the in- 
surer cannot in the slightest degree question the revocation of the former benefi- 
ciary or question the selection of the substituted beneficiaries, and the noting of 
the change on the policies is but a ministerial act. Consequently it is held that 
where the insured has done on his part all that is required to be done to effect a 
change of beneficiary the change becomes operative and cannot be defeated by 
the omission or neglect of the insurer to act on its part.” 

| therefore conclude that plaintiff's right to the proceeds of the policy be- 
came effective as against the prior beneficiary when the first request and the policy 
were delivered to the defendant’s home office through the agency of the post 
ofice on December 29, 1931, and that thenceforth and until the death of the in- 
sured on February 12, 1932, plaintiff was the sole beneficiary and, as such, entitled 
to the insurance. Judgment is therefore granted in favor of plaintiff. 

In the face of the payment already made to the husband, I have reached this 
conclusion with a considerable degree of reluctance, although I am convinced 
that the law upon the situation, dealing as it does with vested rights, wisely or- 
dains that the courts shall preserve and enforce them. The facts here are such 
that not even a court of equity could grant relief. Defendant is responsible for 
its own predicament. The obligation of its contract is fixed and absolute, and the 
courts must enforce it according to its terms. A judge’s own desires or senti- 
ments must give way to the exact letter of the law. (Judex bonus nihil ex ar- 
hitrio suo faciat, nec propositione domestice voluntatis, sed juxta leges et jura 
pronunciet.) It is only by so doing that justice can ultimately prevail. (Legis 
minister non tenetur, in executione officii sui, fugere aut retrocedere.) 

Judgment for plaintiff. 


STEINER v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Supreme Court, Trial Term, New York County. Nov. 16, 1932. 


262 New York Supplement 11. 
1, INSURANCE. 

Insured, under reinstatement provision in lapsed life policy, could maintain 
action under revived original policy if medical examination disclosed insured was 
entitled to reinstatement under original terms. 

Life insurance policy contained provision entitling insured to reinstate 
policy, if policy should lapse for nonpayment of premium, upon produc- 
tion of evidence of insurability satisfactory to insurer, and the payment 
of ali overdue premiums. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. 
Insurer, under reinstatement clause, held under contractual duty to reinstate 
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policy which lapsed for nonpayment of premiums, where insured meets medical 
requirements. 





(For other cases, see Insurance, Dec. Dig. § 365[2].) 
3. INSURANCE. 
Insurer, under reinstatement clause in lapsed life policy, held under duty to 


notify insured within reasonable time of action taken under application for reip- 
statement. 

















(For other cases, see Insurance, Dec. Dig. § 365[1].) 
4. INSURANCE. 

In action on life policy which had lapsed for nonpayment of premiums, eyvi- 
dence field to establish that insurer delayed unreasonable time before insured’s 
death in giving notice of action taken under application for reinstatement, entitling 
beneficiary to recover under original policy. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Action by Bella Steiner against the Equitable Life Assurance Society of the 
United States. 

Verdict directed in favor of the plaintiff. 

Slavin & Leichtman, of New York City (John J. Cunneen, of New York 
City, of counsel), for plaintiff. 

Alexander & Green, of New York City (Peter C. Mann and James D. Ewing, 
both of New York City, of counsel), for defendant. 

SHIENTAG, J. 

Action on a life insurance policy. Defendant insured the life of plaintiff's 
husband in the sum of $10,000, but now resists payment on the ground that the 
policy lapsed before the death of the insured. On June 22, 1928, an annual pre- 
mium of $008 became due. The insured applied to the defendant for an extension 
of time within which to pay the premium, accompanying the application for an 
extension with a check for $116.80. The application was granted, and the payment 
of the balance extended to September 22, 1928. On that date the insured failed 
to pay the amount due, and on the 17th day of October, 1928, again applied to the 
defendant for a further extension till December 22, 1928, accompanying such 
application with a check for $35.22. The defendant refused this extension, stating 


to the insured that the policy had lapsed, and advising him to apply for reir- 
statement. 


Thereupon, and on November 1, 1928, the insured applied for reinsttaement, 
and on that day paid to defendant the sum of $35.22, requesting that upon rein- 
statement the payment of premium be extended to December 22, 1928. On the 
date of this last application, the insured was examined by the defendant’s doctor 
The report of the doctor was filed on November 16, 1928, nearly two and one- 
half weeks after the examination. The medical examination disclosed that the 
physical condition of the insured was such as not to entitle him to reinstatement 
of the policy in accordance with its original terms. Four days later, namely, 
November 20, 1928, the underwriter on the basis of the medical report recom- 
mended “rated up” insurance without the double indemnity and disability features 

The insured died on December 18, 1928. Up to the date of his death he 
received ino notice from the company of its action. Between the date of the 
examination and the insured’s death, six and one-half weeks elapsed. Between the 
date of the doctor’s report and the insured’s death, over one month elapsed. Dur- 
ing these periods the defendant company remained silent. In fact, the first notice 
of its action was given on March 17, 1929, four months after the death of the 
insured, four and one-half months after the insured had been examined by the 
doctor, and four months after the doctor’s report had been filed with the company. 

Plaintiff seeks to recover the amount of the policy, on the ground that any 
lapse occurring by nonpayment of premium on September 22, 1928, was waived 
and the company estopped from claiming a forfeiture of the policy, because tt 
retained the money sent for the extension and reinstatement, and failed to give 
notice, within a reasonable time, of its action on the insured’s application. The 
defendant, on the other hand, urges that the mere retention of the money did not 
of itself authorize the insured to assume that the application for reinstatement 
had been approved, nor did its failure to notify the insured of the action taken 
on his application effectuate a waiver; that, under the circumstances of the case, 
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the company was under no obligation to advise the insured of the result of his 
physical examination and the action taken thereon. 


[1] When the policy lapsed for nonpayment of premiums, the parties to the 
contract of insurance did not become strangers in the eyes of the law. The 
lapsed policy was still a contract. Although it did not afford to the insured the 
same rights that he had enjoyed prior’to its lapse, it did afford him valuable 
rights for which paid premiums were a valuable consideration. One such right 
was set forth in the following words of the policy: “If this policy shall lapse in 
consequence of the nonpayment of any premium when due, it may be reinstated 
at any time upon the production of evidence of insurability satisfactory to the 
Society, and the payment of all overdue premiums, with interest at 5% per 
annum, and upon the payment with interest or the reinstatement of any indebted- 
ness to the Society secured by this policy.” 

Under the last provision it is clear that the plaintiff would be entitled to 
maintain an action under the revived original policy if the medical examination 
had disclosed that he was entitled to reinstatement upon the original terms, Thomp- 
son v. Postal Life Ins. Co., 226 N. Y. 363, 123 N. E. 750; Rome Industrial Ins. 
Co. v. Eidson, 142 Ga. 253, 82 S. E. 641; Johnson v. Southern Life & Health Ins. 
Co., 18 La. App. 574, 139 So. 46. Such a holding is no more than an enforcement 
of the insurer’s contractual duty to reinstate a lapsed policy upon specified con- 
ditions. In the instant case, however, the medical examination of the insured by 
the insurer’s agent revealed a physical condition which would have justified the 
insurer in rejecting the application for reinstatement of the original policy. Gould 
v. Equitable Life Assur. Society of United States, 231 N. Y. 208, 131 N. E. 892. 
A somewhat similar situation has been before several courts, namely, the situation 
in which the insurer, having received an application for reinstatement of a lapsed 
policy, failed to act upon the application within a reasonable time. Upon this 
state of facts, even where there was no proof that the insured was in good physical 
condition at the time of the application, courts have regularly held the insurer 
liable in the amount of the original policy. Disagreement has arisen only with 
respect to the theory upon which this liability rests. In some cases it is said that 
unreasonable delay in responding to an application operates as a waiver of the 
incurred forfeiture. Rocky Mount Savings & Trust Co. v. Aétna Life Insurance 
Co., 199 N. C. 465, 154 S. E. 743; Mettner v. Northwestern Nat. Life Insurance 
Co., 127 Iowa, 205, 103 N. W. 112. Cf. Life & Casualty Co. of Tennessee vy. 
Street, 213 Ala. 588, 105 So. 672. Again, it has been said that the offer of the 
insured is accepted by prolonged silence on the part of the insurer, in the light 
of a course of dealing which gives meaning to silence. Lechler v. Montana Life 
Ins. Co. of Helena, Mont., 48 N. D. 644, 186 N. W. 271, 23 A. L. R. 1193; White 
v. Metropolitan Life Ins. Co., 22 Pa. Super. Ct. 501. See Johnson v. Southern 
Life & Health Ins. Co., supra, page 48 of 139 So., 18 La. App. 574. Cf. Williston 
on Contracts, § 91. 


[2] Other courts have reached a similar result on the theory that a contractual 
duty to reinstate the policy upon specified conditions implies a contractual duty 
to decide whether the conditions have been met and to inform the applicant of 
the decision within a reasonable time. Leonard v. Prudential Ins. Co. of America, 
128 Wis. 348, 107 N. W. 646, 116 Am. St. Rep. 50. See Rome Industrial Insurance 
Co. v. Eidson, supra. A fourth theory offered to support the decisions in this 
field is the theory that a duty on the part of the insurer to deal expeditiously with 
an application for reinstatement which it has invited arises, not out of contract 
or waiver, but by virtue of a peculiar social relationship to which the law itself 
affixes obligations of attentive care. See note, 40 Yale Law Journal, 121; Condon 
v. Exton-Hall Brokerage & Vessel Agency, 80 Misc. 369, 142 N. Y. S. 548. The 
theory of a noncontractual duty on the part of an insurance- company has been 
discussed in connection with cases involving original applications for insurance 
(Duffie v. Bankers’ Life Ass’n of Des Moines, 160 Iowa, 19, 139 N. W. 1087, 46 
L. R. A. (N. S.) 25; Boyer v. State Farmers’ Mut. Hail Ins. Co., 86 Kan. 442, 
121 P. 329, 40 L. R. A. [N. S.] 164, Ann. Cas. 1915A, 671; Wallace v. Hartford 
Fire Ins. Co., 31 Idaho, 481, 174 P. 1009; Stearns v. Merchants’ Life & Casualty 
Co., 38 N. D. 524, 165 N. W. 568), but it has been rejected in this jurisdiction 
(More v. New York Bowery Fire Ins. Co., 130 N. Y. 537, 29 N. E. 757). The 
logic of this rule is apparent. Where no relationship has existed between the 
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insured and the insurer, the courts are loath to impose an obligation on the 
insurer. In such a situation it would be unfair to require the company to give 
notice of rejection, where in the first instance it was under no duty to accept, 
In the present case, however, the situation is different, and the insurer is distinctly 
under a duty to reinstate, a duty founded in contract, provided the insured meets 
the medical requirements of the company. Here the company must reinstate jf 
the conditions are met; the policy so provides. 

[3] There is no case in this jurisdiction which has passed squarely upon the 
issue here involved. In other jurisdictions the company has been held liable even 
though the medical report was unfavorable and the application rejected. Rocky 
Mount Savings & Trust Co. v. Aitna Life Ins. Co., 199 N. C. 465, 154 S. E. 743; 
Mettner v. Northwestern Nat. Life Ins. Co., 127 Iowa, 205, 103 N. W. 112: Life 
& Casualty Co. of Tennessee v. Street, 213 Ala. 588, 105 So. 672; Lechler y 
Montana Life Ins. Co. of Helena, Mont., 48 N. D. 644, 186 N. W. 271, 23 A. L. R 
1193. The theory adopted is of little consequence. The compelling point to be 
considered is whether the defendant in this case was under any duty, whether 
arising out of contract or otherwise, to notify the insured within a reasonable 
time of the action taken on his application. It is time “to recognize the position 
of guardianship occupied by the insurer in society and to endow the insurer with 
a responsibility for efficient action far greater than is required of the corner 
grocer.” 40 Yale Law Journal, 121, 127. This position has been recognized in 
cases upholding the constitutionality of various measures of state regulation of 
insurance companies (German Alliance Ins. Co. v. Superintendent of Ins. of 
State of Kansas, 233 U. S. 389, 34 S. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 
1189), including the statutory requirement that rejection of an original application 
for insurance must be made within twenty-four hours (National Union Fire Ins. 
Co. v. Wanberg, 260 U. S..71, 43 S. Ct. 32, 67 L. Ed. 136). The responsibilities 
which this legal position entails include a duty promptly to communicate to the 
applicant for reinstatement the decision of the company. The defendant’s obliga- 
tion to act becomes more imperative when it is observed that here the application 
was not rejected, but its acceptance recommended on modified terms, to wit, 
“rated up” insurance without the double indemnity and disability features. This 
was insurance none the less, and the insured was entitled to be apprised of the 
kind of insurance to which he was entitled. That duty may be read, by implication, 
into the insurer’s express agreement to reinstate a lapsed policy upon the pro- 
duction of satisfactory evidence of insurability. With more directness, perhaps, that 
duty may be called a noncontractual consequence of the relation between an in- 
surer and the owner of a lapsed policy. The difference between tort and contract 
is arbitrary in a jurisdiction which has abolished the forms of action. 

[4] I find, as a matter of law, that the company delayed an unreasonable 
length of time before the insured’s death in giving notice of its action. It was 
under an obligation to act promptly and diligently. It failed to meet the duty 
imposed on it, and it must therefore respond in damages. 

Verdict is directed in favor of the plaintiff for $10,000, less the amount of 
the earned premium, together with interest. Exception to defendant. Twenty days’ 
stay and thirty days to make a case. Settle order. 


WECHSLER v. NEW YORK LIFE INS. CO. 


Supreme Court, Special Term. Feb. 10, 1931. 


262 New York Supplement 196. 
1. INSURANCE. 


Term “two insurance years” in suicide clause of life insurance policy means 
two full years from date policy took effect. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
2. INSURANCE. 


Incontestability clause of life insurance policy does not preclude insurer from 
setting up limited liability for suicide. 


(For other cases, see Insurance, Dec. Dig. § 517.) 
3. INSURANCE. 
Insurer refusing to pay more than reduced amount fixed by life insurance 
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policy in case of suicide within two years does not contest validity of policy in 
inception or because of condition broken. 

(For other cases, see Insurance, Dec. Dig. § 517.) 
4. INSURANCE. ho gone 

Incontestability clause in life insurance policy is not mandate as to coverage, 
but means only that policy shall stand within limits of coverage, unaffected by 
defense of invalidity in inception, or because of condition broken. 

(For other cases, see Insurance, Dec. Dig. § 517.) 
3. INSURANCE. 


Insurer’s insistence on enforcement of only liability assumed by it under life 
insurance policy is not contest thereof. 


(For other cases, see Insurance, Dec. Dig. § 517.) 


Action by Caroline Wechsler against the New York Life Insurance Company. 
On plaintiff's motion to strike out defendant’s separate defense. 

Motion denied. 

Leslie J. Tompkins, of New York City, for plaintiff. 

Louis H. Cooke, of New York City, for defendant. 

SHIENTAG, J. 

[1-5] Motion to strike out the separate defense is denied. The term “two 
insurance years” in the suicide clause means two full years from the date the 
policy took effect. The incontestability clause of the policy does not preclude an 
insurer from setting up its limited lability for suicide. In refusing to pay more 
than the reduced amount, the insurer does not contest the validity of the policy 
in its inception, or because of a condition broken. It affirms the contract of insur- 
ance entered into, but insists upon payment in accordance with its terms. Wood- 
bery v. N. Y. Life Ins. Co., 223 App. Div. 272, 227 N. Y. S. 699. The incontesta- 
bility clause “is not a mandate as to coverage, a definition of the hazards to be 
borne by the insurer. It means only this, that within the limits of the coverage, 
the policy shall stand, unaffected by any defense that it was invalid in its incep- 
tion, or thereafter became invalid by reason of a condition broken. * * * 
Where there has been no assumption of the risk, there can be no liability. * * * 
The kind of insurance one has at the beginning, that, but no more, one retains 
until the end.” Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 449, 452, 453, 454, 
169 N. E. 642, 643. So far as the main coverage under the policy is concerned, 
the insurer did not assume the risk of suicide within a limited period. For that 
risk there is a separate contract of coverage. There is a distinction between a 
defense of invalidity and an assertion of limited coverage. It is not a contest of 
the policy to insist that only that liability be enforced which the insurer under 
the contract assumed. See the analysis on the conflicting authorities on this sub- 
ject in a well-considered note in 39 Yale Law Journal, 1050, and in annotations 
in55 A. L. R. 552; 67 A. L. R. 1364. Order signed. 


URSANER v. METROPOLITAN LIFE INS. CO. 


Supreme Court, Sullivan County. Jan. 6, 1933. 
262 New York Supplement 462. 


1, INSURANCE. 

Life policy providing benefits in case insured is “totally and permanently dis- 
abled so as to be prevented thereby from engaging in any occupation and per- 
forming any work” must receive reasonable, rather than literal, construction, and 
he liberally construed in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Life policy providing benefits in case insured is “totally and permanently dis- 
abled so as to be prevented thereby from engaging in any occupation and _per- 
torming any work” covers total and permanent inability to engage in usual occu- 
pation, or other work for which insured is reasonably fitted. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

3usiness man, neither able nor fitted to do manual labor and forbidden by 

physicians to continue business on account of serious heart disease, held entitled 
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to disability benefits under policy providing benefits in case insured is “totally 
and perm inently disabled so as to be prevented thereby. from engaging in any oc- 
cupation and performing any work.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

\ction by Abraham Ursaner against the Metropolitan Life Insurance ¢ 
pany to recover disability benefits under life insurance policies. 

Judgment in accordance with opinion. 

ee Rothenberg, of Monticello, for plaintiff. 

Taylor & Royce, oi Middletown (John D. Lyons and Nellie Childs 
both of Monticello, of counsel), for defendant. 

FosTeR, Judge. 

This is an action to recover disability benefits under certain life insurance pol- 
icies issued to the plaintiff. The only issue in the case is whether the plaintiff 
was totally and permanently disabled within the meaning of the policy. 

The plaintiff was fifty-one years of age on November 15, 1932, and has lived 
in Sullivan county for fifteen years. For several years prior to 1930 he was en- 
gaged in the shoe business, selling and repairing shoes. 


Then he engaged in the 
creamery business until November 28, 1931, when he claims that his ailment pre- 
vented him from further work. 


The testimony of p hysicians called in his behalf is to the effect that 
suffering from arterial scler 


om- 


Smith, 


1. ° 
ne is 
osis, myocardial damage, and angina pectoris with cor- 
onary involvement. The re seems to be some question as to whether 


angina is a 
symptom or a disease, but 


in any event it indicates a serious heart condition. The 
testimony as to the degree of myocardial damage is somewhat conflicting, but tak- 
en as a whole, there is not a substantial denial that the plaintiff is suffering from 
heart trouble. The witnesses differ as to whether he is incapacitated to the ex- 
tent that he cannot engage in his usual vocation. 

[1-3] The language used in the policy, i. e., “totally and permanently disabled 
* * * so as to be prevented thereby from engaging in a occupation and 


perform- 
ing any work, * * 


must receive a reasonable interpretation. If taken literally, 
it destroys the very purpose for which the policy was procured, and this could not 
have been within the contemplation of the parties when the policy 
Even a blind man, 
things, 


was issued 
or one so crippled as to be unable to walk, might do certain 
such as selling pencils, newspapers, or other small commodities ; yet a rea- 
sonable mind would reject as absurd the denial that such a person was not totally 
and permanently disabled in the ordinary sense of those words. There seems to 
be no authoritative construction as to the meaning of the precise language used, 
hut every reasonable intendment points to a liberal interpretation. The clause in 
question, therefore, must be held to include one who is totally and permanenth 
disabled from engagaing in his usual occupation, and from performing any work 
for which, under all the circumstances, he is reasonably fitted. 

The plaintiff has been a business man for many years, and he is neither able 
nor fitted to do manual labor. There is credible testimony to support a finding 
that the mental strain and worry incident to business would aggravate his malady 
and endanger his life. To prolong his life it is necessary, so such testimony runs, 
that he be free from mental and physical strain, and so his physicians have advised 
him. If he obeys this injunction, and he ought not to be required to do other 
wise, he is necessarily prevented from engaging in his usual occupation or from 
performing any work for which he is reasonably fitted. 

In view of these conclusions plaintiff may have judgment for the relief de 
manded in the complaint. Proposed findings may be submitted within ten days 
from the receipt of this memorandum. 





MUTUAL LIFE INS. CO. OF NEW YORK v. MARZEC. 
MARZEC v. MUTUAL LIFE INS. CO. OF NEW YORK. 


Supreme Court, Niagara County. Dec. 28, 1932. 
262 New York Supplement 558. 
1. INSURANCE. 


Insurer’s commencement of action to cancel life policies for fraud continued 
indefinitely period of contestability. 
(For other cases, see Insurance, Dec. Dig. § 400.) 
Separate actions by the Mutual Life Insurance Company of New York against 
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John Marzec and by John Marzec against the Mutual Life Insurance Company of 
New York. On motion in each action to enjoin the trial of the other action. 

Motion to stay the trial of the action at law by John Marzec denied, and 
motion to stay the trial of equity action by the Insurance Company granted. 

Dudley, Stowe & Sawyer, of Buffalo (Frederick L. Allen, of New York 
City, of counsel), for Mutual Life Ins. Co. of New York. 

“Watts & Findlay, of Niagara Falls (Bernard Sax, of New York City, of 
counsel), for John Marzec. 

HINKLEY, Justice. 

An action based on fraud was brought in the Supreme Court by the above- 
named life insurance company in order to keep alive the right of contestability 
upon two policies of life insurance issued by that company upon the life of one 
Anna Marzec. Later the above-named John Marzec, as beneficiary under said 
policies, brought an action at law in the same court to recover on the policies. 
This court must determine whether it will enjoin the trial of either action until 
the determination of the other, there being before the court a motion in each 
action for that relief. 

In October and November, 1931, the Mutual Life Insurance Company of New 
York issued two policies of life insurance, each for $1,000, upon the life of one 
Anna Marzec. The insured died on February 6, 1932, and the above-named John 
Marzec was at that time the beneficiary named in the policies. Proofs of death 
were filed. Each policy provided that the same should be incontestable after one 
year from its date of issue unless the insured died in such year, in which event 
it should be incontestable after two years from its date of issue. Upon the death 
of the insured, the interest of the insurer called for a contest inf court within the 
two-year period. It might be argued that in any case the interest of a beneficiary 
might better be that of watchful waiting with a silent prayer that the insurer 
would not awaken until the expiration of the two-year period. 


[1] The contest began and the period of contestability was continued indefi- 
nitely by the commencement of the above-entitled action upon the part of the 
insurer. Killian v. Metropolitan Life Insurance Co., 251 N. Y. 44, at page 50, 
166 N. E. 798, 800, 64 A. L. R. 956. There is nothing before the court to indicate 
whether the beneficiary has lost his right to a jury trial in the action brought by 
the insurer (Rules Civil Practice, rule 157) or whether the court has or would 
grant that right in its discretion (Civil Practice Act, § 430). The beneficiary, 
therefore, with nothing to gain by further delay and its right to a jury trial at 
all times uncertain or actually lost in the action brought by the insurer, com- 
menced his action against the insurer. There are thus two contests well begun. 

30th “contestants, satisfied no longer with minatory gestures, are at grips 
with each other in the arena of the fight. When the fight is a civil controversy, 
the arena is the court.” Killian v. Metropolitan Life Ins. Co., supra. 


[2] The court, in the determination of these motions, must determine which 
contestant shall be permitted to strike the first blow. The exact location in the 
arena or the determination of which side of the court, law or equity, where the 
contest shall take place, is of no great moment to either the court or the partici- 
pants save upon the question of a jury trial, for one case can be as speedily 
reached and tried as the other. This court, however, is guided by two controlling 
influences. Neither contestant is entitled to an unfair advantage over the other 
and the fight must, if possible, be to a finish. There can be no question but that 
had the beneficiary brought his action first the insurer could not bring an action 
in equity, because in the action at law the insurer could, by way of an equitable 
a have accomplished the same result. McHenry v. Hazard, 45 N. Y. 580, at 
page 587. 

[3] The insurance company brought its action in equity for fraud, asking a 
cancellation of the policies, and the beneficiary in that action entered a general 
denial only. The beneficiary later brought his action upon the policies and the 
insurer set up fraud. The trial of the equity action first might not be determina- 
tive of all the issues involved in the two actions, but the trial of the law action 
first would end all further litigation upon the policies. In the event of the trial 
of the equity action first, the litigation would be ended if the plaintiff insurer was 
successful. On the other hand, if the insurer were unsuccessful, then the bene- 
ficiary must still pursue his action at law to recover upon the policies. The insurer, 
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it is true, could not, after the rendition of judgment against it in the first action, 
amend its answer in the action at law and set up new defenses. For there is q 
rule of law that a judgment is final and conclusive upon all matters which might 
have been litigated and decided in the first action. Hull v. Hull, 225 N. Y. 342 
at page 353, 122 N. E. 252. That rule of law would seem to require that the 
beneficiary present in the second action only formal proof. Yet the fact remains 
that in the event the insurer is not successful in the first action in equity, the 
second action must remain upon the calendar of the court and be tried. That fact 
alone would give preference to the action at law. Oppenheimer v. Carabaya Rubber 
& Navigation Co., 145 App. Div. 830, 130 N. Y. S. 587. 

[4] The beneficiary was not required to counterclaim in the equity action for 
relief upon the policies and his failure to do so was not res adjudicata. Brown y. 
Gallaudet, 80 N. Y. 413: Brink’s Express Company, Inc., v. Burns, 230 App. Diy, 
559, 563, 249 -N. Y. S$. G09; 

[5, 6] The propriety of affording equitable relief to a party against prosecu- 
tion at law or decreeing the cancellation of written instruments rests in the 
sound discretion of the court, to be exercised according to the circumstances and 
exigencies of each particular case, and it is impossible to lay down general rules 
which shall govern all cases. Town of Springport v. Teutonia Savings Bank, 73 
N. Y. 397, at page 402. Equitable relief depends upon the existence of some 
circumstance establishing the necessity of a resort to equity to prevent an injury 
which might be irreparable and which equity alone is competent to avert. Town 
of Venice v. Woodruff, 62 N. Y. 462, 467, 20 Am. Rep. 495. 

The fact that the action in equity was brought first should not be controlling 
under the circumstances. If victory must perch upon the shoulders of the one 
most vigilant in hurrying to court, then the race is not from scratch. An unfair 
handicap is yielded to the insurance company which can bring its action im- 
mediately upon the death of the insured while the beneficiary is restrained in his 
action at law, at least until the preparation and filing of the proofs of loss. How- 
ever urgent the necessity of the insurance company to bring its action in equity 
to extend the time of contestability, that special circumstance which alone gave 
to equity its jurisdiction does not now exist. The insurer, at the present time, 
has an adequate remedy at law by way of equitable defense to the action brought 
by the beneficiary. Bankers’ Reserve Life Co. v. Omberson, 123 Minn. 285, 143 N. 
W. 735, 48 L. R. A. (N. S.) 265. 

Insurer, by brining its action in equity, has postponed indefinitely the period 
of contestability, which advantage is well worth the effort of commencing suit 
and sufficient reward for viligance without adding to it the unfair advantage of 
depriving the beneficiary of his right to a jury trial. There is no call upon the 
court to thus penalize the beneficiary. 

Motion to stay the trial of the action at law denied, and motion to stay the 
trial of the action in equity until the determination of the trial at law granted, 
with costs. 


CANTOR v. METROPOLITAN LIFE INS. CO. 

Superior Court of Pennsylvania. Jan. 25, 1933. 
164 Atlantic Reporter 145. 

1. INSURANCE. 


Under evidence, whether insured suffering from progressive spinal muscular 
atrophy was “totally disabled” within disability clause of life policy held fact 
question for judge sitting without jury. 

Facts were not so clear and convincing as to require holding as matter 

of law that insured was not “totally disabled” within language of policy, 

where it appeared that insured could do only a few desultory acts in con- 

nection with actual management of drug store by wife and son. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

“Totally disabled,” within disability clause of life policy, held not to mean 
absolute mental and physical helplessness. 

Such term was used rather as denoting inability of insured to do 
greater portion or substantial part of his work or duty, and not as mean- 
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ing inability to do some one thing or several things constituting lesser 
portion of insured’s work. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Municipal Court, Philadelphia County; John E. Walsh, Judge. 

Action by Philip Cantor against the Metropolitan Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
and Parker, JJ. 

Arthur G. Dickson, of Philadelphia, and Leroy A. Lincoln, of New York City, 
for appellant. 

Henry I. Koplin and Michael A. Foley, both of Philadelphia, for appellee. 

KELLER, J. 

The plaintiff had a life insurance policy in the defendant company which 
contained a clause waiving payment of premiums and providing for the payment 
of monthly benefits to the insured on his furnishing due proof to the company 
that he had become totally and permanently disabled and would for his lifetime 
be unable to perform any work or engage in any business for compensation or 
profit. The relevant provisions of the policy are printed in the margin.’ 

In November, 1922, plaintiff gave notice to the company that he was totally 
and permanently disabled within the meaning ‘of the policy, and, after receipt of 
proofs submitted and investigation, the company paid him disability benefits of 
$100 a month from May, 1923, up to and including December, 1931, and waived 
the payment by him of premiums on the policy during that period. During Jan- 
uary, 1932, it refused to pay him any further benefits, on the ground that he was 
not totally disabled. He offered to submit himself for examination to the de- 
fendant’s medical examiner, but was refused. He brought this action for the 
two months benefits payable January 14 and February 14, 1932, respectively. The 
case was tried in the municipal court before a judge without a jury. From the 
judgment for the plaintiff, based on the finding of the judge in his favor, the de- 
fendant has appealed. 

{1] Dr. Leavitt, who attended the plaintiff from the inception of the disease, 
testified : 

That he was suffering from progressive spinal muscular atrophy, which, he 
said, “is a condition affecting the motor system or central nervous system that 
produces paralysis and wasting, progressive over a period of years. It is an in- 
curable disease, progressive in its degree, and in nearly all cases results in the 
death of the individual.” He further testified that “there is no medicine known 
that has any effect in stopping the progress of the disease;” and that “his [plain- 
tiffs] condition has gotten progressively and steadily worse”; and again, “When 
I saw him in 1922 it—he was complaining of weakness in the entire upper ex- 
tremity and I have seen him on an average of once every four months since that 
time and I should say the left upper extremity is now practically paralyzed, al- 
though he can now move it around a little bit but for no useful purpose, not only 
have the muscles become atrophied in the upper arm but the entire shoulder gir- 
dle has become atrophied with fibrillations and twitching of the muscles which is 
an indication of the death of the muscles due to the death of the spinal cord. 
That condition is spreading over the entire upper extremity involving the right 
arm so that it now shows a wasting of the hand and forearm and the group of 
muscles to the right hand. He has fairly good power in the shoulder group of 
muscles but there also exists some wasting, atrophy in the left lower extremity 


*“11, Provision for Total and Permanent Disability Benefits: If while this Policy is in full 
force and effect, and before default in the payment of any premium, the Company receives due 
proof that the insured, as the result of causes originating after the delivery of this Policy, has 
become totally and permanently disabled and will for lifetime be unable to perform any work 
or engage in any business for compensation or profit, the Company will allow the following 
benefits : * * * * [$100 per month, and waiver of premiums during disability].” 

“Notwithstanding proof of disability may have been accepted by the Company as satisfactory, 
the Insured shall at any time, but not oftener than once a year, on demand from the Company, 
furnish due proof of the continuance of such disability and permit examination by a medical 
examiner of the Company; and if the insured shall fail to furnish such proof, or if the Insured 
is able to perform any work or engage in any business whatsoever for compensation or profit, 
no further premiums will be waived or allowed to accumulate as an indebtedness against the 
Policy, nor will any further Monthly Annuity payments be made.” 
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and there is a wasting and loss of power in the left extremity and he complains 
of pain in the spine in the neck, and the back region and the cervical-dorsal region 
that is steadily progressing, becoming very pronounced, and arthritis which pre- 
vents movement of the spine forward and back and rotation of the head to either 
side to any degree. I sent him to the Graduate Hospital of the University some 
few months ago to have an X-ray of the spine, because that is evidently becoming 
very pronounced, to see whether there’ was any malignancy, but the X-ray showed 
no malignancy, just an arthritis. * * * This man is in an absolute incurable cop- 
dition. * * * I would say he is unable to engage in any useful occupation which 
has been his customary occupation.” 

“Q. Is he able to engage in any useful occupation for compensation or profit? 
A. I would say no.” 

As to claimant’s disability being a medical question, see Runkle v: U. S. (¢ 
C. A.) 42 F.(2d) 804, 805. 

The doctor admitted that the plaintiff’s mentality was not affected; that he 
could walk for short distances; that he might be able to sit in his drug store and 
give directions, or pick up a package and hand it to a customer and receive the 
money for it, or give a salesman an order; but said that he could not compound 
a prescription or conduct the business. 

The defendant claims it was entitled to judgment in its favor because of these 
admissions and because the plaintiff himself admitted that he was the “manager” 
of the drug store which was conducted under his name. He was a registered 
pharmacist, by profession, before he became ill. 

A careful reading of the evidence satisfies us, as it did the court below, that 
the plaintiff was not the “manager” of the store in the way that term is usually 
employed; that his explanation of his activities qualified it so as to cover only a 
few desultory acts in connection with the actual management of the store by his 
wife and son, the latter of whom was a registered apprentice. Such prescriptions 
as the latter could not fill were sent to Benjamin Zipin, a cousin, who was a regis- 
tered pharmacist at Thirteenth and Jefferson streets. The plaintiff’s bedroom was 
directly over the storeroom; he lay there a good deal of the time, and when down- 
stairs sat outside the store, or in the storeroom, where he occasionally may have 
handed a customer a small purchase, or received the money for it, or signed a de- 
livery receipt. It was not his usual practice. The actual work of conducting the 
store, huying goods, paying for them, making sales, and receiving the money was 
done principally by his wife and son or sons. It would have been impossible for 
him to have taken, held, or performed the job of conducting, managing, or even 
clerking or holding any paid position in this or any other store. 

With these facts in mind, do the provisions of the policy before referred to 
require a directed finding for the defendant, or was the matter a question of fact 
for the judge sitting as a jury? We think the latter. 

[2] The answer depends on the construction to he given the term “totally dis- 
abled,” as it is used in the policy. If it requires absolute physical and mental 
helplessness, the judgment of the court below should be reversed: but, if it i 
used relatively rather than literally, and means such disability as will prevent the 
insured from engaging in and carrying on any gainful business or occupation and 
himself performing a substantial and essential part of the work incident thereto, 
then it would be for a jury, or, in a trial by a judge without a jury, for the judge, 
to decide, unless the evidence was clear and decisive one way or the other, whether 
the insured was totally disabled within the terms of the policy. 

In Losnecki v. Mutual Life Insurance Co. of N. Y., 161 A. 434, we had oc- 
casion to construe the word “permanently” as used in the phrase “totally and per- 
manently disabled” in a similar policy of insurance, and we held that it was not 
used in the sense of absolute perpetuity, but relatively in contradistinction irom 
“temporary” or “transient.” We think the policy, considering the whole clause 
involved, requires a similar construction of the word “totally”; that the term “to- 
tally disabled” is not used in a sense of absolute helplessness, mentally and phys- 
ically, but rather, as was expressed by the Supreme Court of Rhode Island, in 
Pannone y. John Hancock Mutual Life Ins. Co., 157 A. 876, 878, in construing a 
similar policy, “Inability of the insured to do the greater portion, the substantial 
part, of his work or duty”; but that “inability to do some one thing or several 
things constituting a lesser portion of his work is not total disability.” 

That case, which was chiefly relied upon by appellant in its argument, was 
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very different in its facts from this one. There the insured, who was the pro- 
prietor of a meat and grocery store, had a swelling of the hands which for some 
months—he had fully recovered at the time of the trial—preventd his handling 
frozen meats, but his activities in and around his store were not otherwise circum- 
scribed. He visited it whenever he went out walking, and generally supervised 
the business, especially the financial part of it. The cash receipts were turned 
over to him each night, and he himself deposited them in his checking account in 
bank, The court said his position was much the same as the plaintiff in Coad v. 
Travelers’ Ins. Co., 61 Neb. 563, 567, 85 N. W. 558, 559, where it was said: “To 
sum up, it appears from the record that plaintiff's business matters were attended 
to, looked after, and directed by him, during the period for which a recovery is 
sought, much in the same manner, speaking generally, and substantially in all im- 
portant particulars, as he was accustomed to do before the accident.” The dis- 
tinction between that sort of management and supervision and the desultory and 
occasional activities of this plaintiff is readily apparent. 

In Maresh v. Peoria Lite Ins. Co., 133 Kan. 191, 299 P. 934, 936, also cited 
by appellant, the insured who had worked at farm labor was permitted to recover 
as totally disabled, where it was proved that he could not perform the usual and 
ordinary activities which farming requires, although “he helps his mother with 
housework, washes and dries dishes, and brings in wood and some water. He 
works in the garden a little. * * * After a half hour’s work he is obliged to quit 
for the day. He could handle a peck of corn to feed two or three hogs and a 
few chickens. Sometimes he drives a Buick car, takes his sister to school, and 
gets groceries in town. He does this with difficulty, and on some days he cannot 
do it.” The court said: “While this man can do a number of things, chiefly petty, 
he cannot work or conduct business for compensation or profit, and never will 
be able to do so.” 

In Consoma vy. Coulborn & Co., 104 Pa. Super. Ct. 170, 158 A. 300, a work- 
men's compensation case, where a structural steel worker was badly hurt in an 
accident, and the question was whether he continued to be “totally disabled,” we 
said, speaking through our Brother Baldrige: “The evidence indicates that the 
claimant can, at irregular intervals, do some light work, but of a very limited 
character. His incapacity is such that it would not be practicable to expect that 
he could hold a job. If he were able uninterruptedly to do light work, it might 
be presumed that work of that nature would be available. * * * This man is un- 
able to work inside, and his physical limitations render him incapable of steadily 
working on the outside’—and we allowed compensation for total disability even 
though the claimant did some desultory and occasional work in running a chicken 
tarm 

\ literal construction of the words “totally disabled” as used in disability and 
accident insurance policies has been rejected by the courts of many of the states— 
e.g, Georgia (Cato v. AZtna Life Ins. Co., 164 Ga. 392, 138 S. E. 787, 790); Ar- 
kansas (Great Eastern Casualty Co. v. Robins, 111 Ark. 607, 164 S. W. 750, 751, 
where the insured was a publisher); Kentucky (Fidelity & Casualty Co. v. By- 
num, 221 Ky. 450, 298 S. W. 1080, 1082, where they were defined as, “incapacitated 
from performing any substantial part of his ordinary duties, though still able to 
perform a few minor duties and be present at his place of business”) ; Vermont 
(Clarke v. Travelers’ Ins. Co., 94 Vt. 383, 111 A. 449); South Carolina (Brown 
v. Missouri State Life Ins. Co.. 136 S. C. 90, 134 S. E. 224, 225, where it was held 
the term “does not mean absolute helplessness or loss of reason, but an inability 
to do substantially all of material acts necessary to prosecution of insured’s busi- 
ness or occupation in customary and usual manner”); Oklahoma (Ozark Mut. 
Life Ass'n vy. Winchester, 116 Okl. 116, 243 P. 735, 736, where it was held that the 
claim was not affected by a few occasional and trivial acts relating to the busi- 
ness); Illinois (Davis v. Midland Casualty Co., 190 Ill. App. 338, 340, insured 
_ not be helpless and can recover although he is able to give instructions to 
others). 

_ _It is not necessary or desirable that we should attempt to define exactly what 
is included in the term “totally disabled.” It is sufficient for us to decide that 
the facts in this case are not so clear and convincing as to require us to hold as 
matter of law that the plaintiff is not “totally disabled” within the language of 
the policy: that the few trivial and desultory acts which he performed in and 
about the drug store conducted in his name were not such as to compel us to rule 
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that he is able to yerform work or engage in business for compensation or profit 
within the meaning of the policy; that it was rather a question of fact for the 
trier of fact to decide, and, he, having decided that the plaintiff was, at the time 
involved in the suit, “totally disabled,” and the permanence of his disability being 
unquestioned, we will not disturb the judgment. 

The assignments of error are overruled, and the judgment is affirmed. 


THOMASON v. COMMONWEALTH a INS. CO. OF LOUISVILLE, ky. 
No. 13581. 
Supreme Court of South Carolina. Feb. 13, 1933. 
167 Southeastern Reporter 684. 
1. INSURANCE. 


Life insurer is entitled to enforce provisions of policy requiring satisfactory 
evidence of insurability and payment of past due premiums with interest, and 
any other indebtedness as conditions to reinstatement of policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. 

Life insurer may waive provisions of policy requiring satisfactory evidence 
of insurability, payment of past-due premiums with interest, and any other indebted- 
ness, as conditions to reinstatement of policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURANCE. 

Whether life insurer had waived provisions of policy requiring satisfactory 
evidence of insurability, payment of past-due premiums with interest, and other 
indebtedness, as conditions to reinstatement of policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

4. INSURANCE. 

Insured who complied with what agent told him would be necessary to have 

life policy reinstated was entitled to rely on agent’s representations. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from Common Pleas Circuit Court of Spartanburg County; M. C. 
Foster, Judge. 

Action by Sue Mae Thomason against the Commonwealth Life Insurance 
Company of Louisville, Ky. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Carlisle, Brown & Carlisle, of Spartan, for appellant. 

Nicholls, Wyche & Russell, of Spartanburg, for respondent. 

STABLER, Justice. 


On November 30, 1929, the defendant issued on the life of one Clarence V. 
Thomason a policy of insurance in the sum of $1,000, in which the plaintiff, his 
wife, was named as beneficiary. The insured died on June 11, 1931, and this action 
was subsequently brought in the Spartanburg county court for recovery of the 
amount alleged to be due under the terms of the policy. The defendant, by its 
answer, admitted having insured the life of Thomason, but denied the other 
allegations of the complaint, and pleaded the following defense: “That the insured, 
Clarence V. Thomason, contracted and agreed to pay the sum of twenty-three and 
97-100 ($23.97) dollars on the 30th day of November of each year after the year 
1929, and that the said policy provided that if said payment was not made on the 
30th day of November in each year, or within thirty days grace period thereafter, 
that the said policy should then and there lapse and become null and void, and 
that the premium on said policy which was due on the 30th day of November, 
1930, was not paid, and that the said policy did lapse on the 30th day of December, 
1930, and did then become null and void.” 


The case was tried on March 9, 1932, before the Honorable M. C. Foster, 
county judge, and a jury. The defendant’s motion for a directed verdict, duly 
made, was overruled. The jury found for the plaintiff, and, from judgment entered 
on the verdict, this appeal is taken. 

The appellant’s one exception is as follows: “It is respectfully submitted that 
His Honor the Presiding Judge erred in overruling appellant’s motion for 4 
directed verdict and for a new trial on the grounds stated in the record, the error 
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being that (a) the only reasonable inference to which the proof is susceptible is 
that the policy contract lapsed December 31, 1930, at the expiration of the grace 
period, on account of non-payment of the premium due November, 1930, and for 
that reason the policy contract was not in force at the time of the insured’s 
death, there being an entire absence of proof of the revival of the policy or 
waiver of the lapse.” 

The contract of insurance contained this provision: “Should this Policy lapse 
by non-payment of premium or note given therefor, it may be re-instated at any 
time upon evidence of insurability satisfactory to the Company and the payment 
of past due premiums with five per cent interest thereon, and should the Company 
require it any other indebtedness of the Insured to the Company.” 

It is conceded by respondent that the policy lapsed for failure to pay the 
annual premium due November 30, 1930, and that unless it was reinstated, it was 
not in force at the time of the death of the insured. The testimony of H. W. 
Phillips, a witness for the plaintiff, is relied upon as showing that an agreement 
was entered into between the defendant and the insured, whereby the policy was 
revived. This witness testified that he operated a garage in the city of Spartan- 
burg, and that the insured, prior to his death, worked for him in the repair of 
automobiles; that some time in January or February, 1931, N. E. Bates, admittedly 
an agent of the defendant, came to the garage and had the insured sign a printed 
form which he (Bates) called a “revival form,” and that when Thomason had 
signed it, Bates siad to him: “This puts your policy back in full force”; that 
the witness knew of a payment made by the insured on the premium then due, 
through work done on the car of E. J. Allen, district agent of the defendant, 
which amounted to $11 or $12; that the insured told the witness that the policy 
had lapsed, and that some time afterwards the revival form was signed in his 
presence; and that witness knew, at the time the conversation took place between 
the insured and Bates with regard to the reinstatement of the policy, that they 
were talking about the insured’s policy that had lapsed. 


[1-4] An examination of the quoted provision of the policy discloses that it 
contains conditions in regard to the exercise of the right to reinstatement; and, 
as pointed out in Harvey v. Insurance Company, 165 S. C. 427, 164 S. E. 6, 
under such provision, the company has the Jegal right to require the insured, as 
a prerequisite to reinstatement of a lapsed policy, to furnish “evidence of insur- 
ability satisfactory to the company,” and to pay “past due premiums with five 
per cent interest thereon” and “any other indebtedness of the insured to the com- 
pany” that it might require, or, upon his failure to comply with all or any of 
these conditions, to deny reinstatement. But the company could waive, as stated 
in that case, the forfeiture of the policy by relinquishing its right to require a 
compliance with such provision. In the case before us, there was unquestionably 
some testimony tending to show waiver on the part of the company of this pro- 
vision through its agent, Bates, which required the submission of that question to 
the jury. If the agent represented to the insured, as testified, that the doing of 
certain things by him would reinstate the policy, and that the insured complied 
with all such requirements, he had a right to rely upon the representations made 
by the agent that the policy was now “in full force.” 


Counsel for the appellant, however, earnestly urge that there was no evidence 
that the past-due premium was paid in full by the insured, even if it should be 
conceded that he arranged for a part payment of it through work done on the 
automobile of Allen, the district manager, or that there was any waiver of his 
failure to pay the premium. 

We do not agree as to this. There was sufficient evidence, as already indicated, 
to take the case to the jury on the question of the reinstatement of the policy, 
which includes the question of waiver by the company of the reinstatement re- 
quirements of the provision; one of which was the payment by the insured of 
past-due premiums. Furthermore, we find in the record some testimony tending to 
show that the premium was paid in full. A. R. Carman, a witness for the plaintiff, 
testified that shortly after the death of the insured he had a conversation with 
Allen, the district manager, and questioned him as to whether it was understood 
between him and the insured that a balance of $12.77, covering labor done by the 
insured on Allen’s car, should be applied as a part payment on the premium upon 
this particular policy, and that Allen told him that there was such an understand- 
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ing; that on July 11, 1931, some time after he had the conversation with Allen 
he also talked with Bates, the then agent of the defendant, and that Bates told 
him that the premium due on the insured’s policy November 30, 1930, had been 
paid, by a payment of $12.70 due insured for labor on a car of Allen, the district 
manager, and a payment of the difference in cash. 

[5] But the appellant makes the point in argument that this testimony was 
not admissible, contending that it was nothing more than the declaration of an 
agent of the company, made more than a month after the death of the insured, 
that a premium was paid on a certain policy of life insurance; that the declaration 
was not a part of the res geste, was not made by the agent while engaged in 
some business of the company connected with that particular transaction, and 
was, therefore, not competent to prove the payment of the premium. The com- 
petency of this testimony, however, is not properly before us, as no objection was 
made to its admissibility at the time it was offered on trial. We have repeatedly 
stated that this court will not consider a question made for the first time on ap- 
peal (Norman vy. Stevenson Theatres, 159 S. C. 191, 156 S. E. 357), or in the 
absence of a ruling thereon by the trial judge (Gowns v. Watts Mill, 135 S, ¢. 
163, 133 S. E. 550). The appellant, recognizing that the question, in the circum- 
stances, could not properly be presented here, has not raised it by any exception. 

The judgment of the trial court is affirmed. 

Blease, C. J., Bonham, J., and G. B. Greene, A. A. J., concur. 


TEXAS MUT. LIFE INS. ASS’N v. MORRIS. No. 1171. 
Court of Civil Appeals of Texas. Waco. Nov. 17, 1932. 
Rehearing Denied Dec. 22, 1932. 
55 Southwestern Reporter (2d) 146. 
1. INSURANCE. 

Mutual life insurance association held not such “insurance company” as is 
liable for penalty and attorney’s fees for delay in paying loss (Rev. St. 1925, art. 
4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Alexander, J., dissenting. 

Appeal from District Court, McLennan County; Giles P. Lester, Judge. 

Action by Aubrey Morris against the Texas Mutual Life Insurance Associa- 
tion. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Richey & Sheehy, of Waco, for appellant. ‘ 

Taylor, Atkinson & Farmer and Munroe & Holt, all of Waco, for appellee. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA vy. THURMAN. No. 4278 
Court of Civil Appeals of Texas. Texarkana. Dec. 1, 1932. 
Rehearing Denied Jan. 5, 1933. 
55 Southwestern Reporter (2d) 1079. 
INSURANCE. 

Insurer could not charge premium note against reserve so as to reduce amount 
available for extended insurance, notwithstanding policy secured note. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from District Court, Bowie County; T. O. Davis, Judge. 

Action by Merritt B. Thurman, Jr., by next friend, against the Pacific Mutual 
Life Insurance Company of California. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

Sanders & McLeroy, of Center, for appellee. 

SELLERS, J. 

The appellee, Merritt B. Thurman, Jr., brought this suit by next friend to 
recover of appellant, the Pacific Mutual Life Insurance Company of California, the 
sum of $2,000, with interest, penalty, and attorney’s fees, alleged to be due 
appellee as beneficiary in a certain policy of life insurance issued by appellant 
on the life of Merritt B. Thurman, Sr., on October 1, 1924. It was also alleged 
that Merritt B. Thurman, Sr., died on September 27, 1929, at which time the 
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policy was in full force and effect. The appellant refused payment of the policy 
on the ground that the policy had lapsed prior to the death of the insured, and 
was therefore not in force on the date of insured’s death. The trial was before 
the court without a jury and resulted in judgment for appellee for the sum of 
$2,701.30, from which judgment the appellant has duly prosecuted this appeal. 

It appears that the annual premium due by the insured, Merritt B. Thurman, 
Sr, to appellant on this policy was $60.66, and that the first two annual premiums 
were paid in advance in cash. The third annual premium which was due October 
|, 1926, was paid by giving a note which is as follows: 


10—1—27 


60.66 October 1, 1926. 


‘On the first day of April, 1927, without grace, I promise to pay to order of 
the Pacific Mutual Life Insurance Company of California, at its office in Les 
Angeles, California, Sixty and 66/100 Dollars in United States Gold Coin, with 
interest at the rate of six per cent. per annum from date. 

“This note is given for the Annual premium due October 1, 1926, on Policy 
No. 55474 issued on the life ot Merritt B. Thurman, whereunder said Company is 
the insurer, and shall be considered an indebtedness on and secured by said policy. 

“Merritt B. Thurman, 

“Post Office Box 601, El Dorado, Ark.” 

The due date of this note was extended until October 1, 1927, when another 
annual premium was due, but neither the annual premium due on this date nor 
the note were ever paid, and the policy lapsed for failure to pay this, the fourth 
annual premium. 

The question presented is whether under the terms of the policy the appel- 
lant had a right to charge the premium note against the reserve in the policy 
and thereby reduce the amount of the reserve which would otherwise have been 
available for the purchase of extended insurance, as provided by the nonforfeiture 
provision of the policy. If the note was properly charged against the reserve of 
the policy, then the policy was not in effect on the date of insured’s death; but 
if it could not be so charged, then the policy was in force on the date of the 
death of the insured. 

The identical question here presented was before this court in the case of 
Amicable Life Insurance Co. v. White (Tex. Civ. App.) 38 S.W.(2d) 860. The 
provisions in the policy here sued on are the same in all material respects as those 
contained in the policy in the White Case, and it was there held that the company 
could not charge the premium note against the reserve of the policy. The policy 
does not provide in any way for the taking of an assignment of the reserve in the 
policy for the purpose of securing such note. 

But appellant insists that this case may be distinguished from the White Case 
in that the premium note in this case provided that the indebtedness evidenced 
by the note should be considered an indebtedness on and secured by said policy, 
whereas the note in the White Case did not so provide. We do not think this 
fact could in any way change the conclusions reached in the White Case, and we 
respectfully submit that in our opinion the appellant was unauthorized to charge 
the premium note against the reserve of the policy. 

The judgment of the trial court is affirmed. 


AMERICAN NAT. INS. CO. v. PARK. No. 7790. 
Court of Civil Appeals of Texas. Austin. Dec. 15, 1932. 
Rehearing Overruled Jan. 4, 1933. 
55 Southwestern Reporter (2d) 1088. 
1. INSURANCE. 

Where through fraud, mistake, or negligence of insurance agent in filling out 
application, insured’s truthful answers are incorrectly transcribed, insurer is es- 
topped to assert their falsity. 

Insurer is estopped to assert the falsity of the incorrectly transcribed 
answers appearing in the application as a defense to the policy, since the 

Insurance agent is the agent of the insurer, and all statements of insured 





1028 ‘The Insurance Law Journal, Vol. 80 [May, 1933 


in the absence of fraud must be deemed representations and not war- 

ranties. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

2. INSURANCE. 

Whether insured was in good health when life policy was delivered held for 
jury, whose finding thereon was conclusive on reviewing court. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. 

On issue whether insured was in good health when life policy was delivered, 
both direct and circumstantial evidence as to his good health held competent. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

5. INSURANCE. 

Facts ascertained by insurance agent within scope of his authority are imput- 
able to insurer, regardless whether transmitted to insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

6. INSURANCE. 

Insurance agent’s delivery to insured of life policy issued without medical 
examination, with full knowledge of insured’s condition, waived provision requiring 
delivery while insured was in good health. 

Insurer, in issuing the policy without medical examination of the 
insured, necessarily delegated to its agent the duty and authority to acquire 
information as to the applicant’s condition and health, and in directing such 
agent not to deliver the policy if there had been any change in applicant's 
health, it necessarily imposed on the agent a determination of that fact, 
which was binding on insurer. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

7. INSURANCE. ; 

Statutory provision for penalties for insurer’s failure to pay loss after de- 
mand is highly penal, and strict compliance with statute is prerequisite to recovery 
of penalties (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

9. INSURANCE. : 

Neither filing of suit, nor proofs of death, absent other demands, satisfies re- 
quirements of statute authorizing penalties for insurer’s failure to pay loss within 
30 days after “demand” therefor (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

10. INSURANCE. 

Instrument relating to furnishing proofs of death held part of proofs of in- 
sured’s death, not “demand” satisfying statute providing penalties for insuret’s 
failure to pay loss after “demand” therefor (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

11. INSURANCE. , 

Demand for payment is prerequisite to recovery of statutory penalties for 
insurer's failure to pay loss (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Travis County; J. D. Moore, Judge. 

Suit by Mrs. Bessie Park against the American National Insurance Company, 
wherein defendant filed a cross-action. From the judgment, defendant appeals. 

Affirmed in part, and in part reversed and remanded. 

Frank S. Anderson, of Galveston, and Hart, Patterson & Hart and Hardy 
Hollers, all of Austin, for appellant. 

Henry Brooks and Polk Shelton, both of Austin, for appellee. 

Bauecu, J. , 

Appeal is from a judgment in favor of appellee for the principal amount of 
a policy, statutory penalty, and attorney’s fee, on a life insurance policy for $1,500, 
issued by appellant to appellee’s husband, Robert Fred Park, on December 18, 
1928. The annual premium was paid in advance, and the insured died on September 
2, 1929. Appellant declined payment on the ground that certain statements made 
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by the insured in his application were false, and that he was not in good health 
at the time the policy was delivered; and by cross-action tendered the premium 
paid and sought a cancellation of the policy. 

The application for the policy was made on December 10, 1928. The evidence 
shows that the insured could not read nor write. The agent of the appellant went 
to the insured’s home in Austin, Tex., where he wrote in the answers to the 
questions on the application, and when he had completed same, appellee signed 
her husband’s name to the application at the request of the agent, and without 
reading it. The answers particularly complained of as being false were to questions 
5, 6, and 8, as follows: 

5. “Do you use spirituous liquor, opium or any narcotic?” 

To which was written by the agent the answer, “No.” 

6. “Are you now in good health so far as you know and believe?” 

The answer written was, “Yes.” 

8. “From what illness or disease have you suffered during the past ten years?” 

To which the agent wrote the answer, “Nene.” 

The uncontroverted evidence disclosed that in November, 1927, Dr. H. A. 
Scott had treated Fred Park about two weeks for a rattle snake bite, for which 
he had been using whisky; that he kept whisky in his home and took a drink 
occasionally, but did not use it to excess; that Dr. Scott again treated him at 
intervals from May 9, to September 3, 1928, for pellagra, at which latter date he 
discharged him as free from symptoms and apparently well. In 1929, Dr. C. H. 
Matthews treated the insured for pellagra from May 24th to August 24th, or 
about which latter date he became insane from its ravages, was placed in the state 
hospital for the insane, where he died on September 2d. 

Mrs. Park, appellee, testified that she was present in the room with her hus- 
band and the agent when the application was being filled out: that her husband 
told the agent of the rattle snake bite, his use of whisky, and his treatment by 
Dr. Scott for pellagra in 1928, and that he had been discharged as cured; that if 
false and improper answers appeared on the application, they were written there 
by the agent with knowledge of the facts as to insured’s habits and health. 

The jury found in response to special issues that Fred Park did tell the agent 
of these facts; that Mrs. Park did not know that the agent had written down 
untrue answers to these questinos when she signed her husband’s name to the 
application; that she did not discover such false answers prior to the death of 
Park; and that he was in good health both at the time of the application and at 
the time the policy was delivered. 


The application contained provisions that the answers to said questions were 
warranted to be complete, correct, and true to the best of applicant’s knowledge 
and belief; that such answers were to be the basis for the insurance contract, 
and the application was to be a part thereof; and that the contract should not be 
binding on the company unless insured be in good health when same was delivered. 


[1] Appellant contends that, notwithstanding that true answers were given the 
agent and false ones written down by him, because the insured had the means of 
discovering such fraud or neglect of the agent in writing them down, they being 
material to the risk, the company can avoid the policy because of the failure of 
the applicant to discover the misconduct of the agent, citing particularly Texas 
State Mut. Fire Ins. Co. v. Richbourg (Tex. Com. App.) 257 S. W. 1089, and 
Sovereign Camp W. O. W. v. Lillard (Tex. Civ. App.) 174 S. W. 619. These cases, 
however, do not apply here. The rule in this state in such cases is well stated 
in appellee’s counter-proposition, as follows: “Where the insured in good faith 
makes truthful answers to the questions contained in the application, but his 
answers owing to the fraud, mistake or negligence of the agent in filling out the 
application are incorrectly transcribed, the company is estopped to assert their 
falsity as a defense to the policy, for the solicitor of the insurance is the agent of 
the company, and all statements of assured in the absence of fraud must be deem- 
ed representations and not warranties.” 

This rule is sustained by numerous authorities beginning with Equitable Life 
Ins. Co. vy. Hazlewood, 75 Tex. 338, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. 
Rep. 893; see, also, Supreme Lodge v. Jones (Tex. Civ. App.) 143 S. W. 247, 
249; Schumann v. Brownwood Mutual Life Ins. Ass’n (Tex. Com. App.) 286 
S. W. 200; American Nat. Ins. Co. v. Bailey (Tex. Civ. App.) 3 S.W.(2d) 539; 
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Inter-Ocean Casualty Co. v. Brown (Tex. Civ. App.) 31 S.W.(2d) 333: 14R.¢ 
L. 1174, 

[2-4] Appellant also contends that the evidence showed conclusively that in- 
sured was not in good health at the time the policy was delivered; that it therefore 
never became effective as a binding obligation on the company; and that the trial 
court should have instructed a verdict for the appellant. 

It is not controverted that the condition of Park’s health was the same at the 
time the policy was delivered as it was when the application was executed. The 
issue as to his health on the date of delivery of the policy was one of fact for 
the jury, and they found that it was good. In support of that finding the follow- 
ing evidence appears: Testimony of Mrs. Park that he was physically well, 
weighed 187 pounds, was eating ‘and sleeping well, and doing his usual and cus- 
tomary labors, sawing stove wood and cutting and hauling posts for a living; 
that he had been treated for pellagra by Dr. Scott, but had been pronounced well 
by him. The testimony of Dr. Scott on cross-examination that he had in Septem- 
ber, 1928, discharged Park, after treatments, as apparently well. There was also 
in evidence the company’s instructions to agents enjoining upon them the duty 
of making inquiries as to the moral and financial risk involved, family history as 
to certain diseases, if applicant’s weight be abnormal, and that the policy be not 
delivered if there be apparent change in the health of the applicant since applica- 
tion was made. The policy in question was issued without a medical examination 
of Park, which necessitated a more thorough investigation in this regard by the 
agent on behalf of the company than would have been required had he submitted 
to a medical examination at the time. At the time of forwarding the application 
the agent in his report stated to the company that he had personally known the 
applicant for five months, and that he unreservedly recommended him as a fit 
and desirable risk. Appellant’s assistant superintendent at Austin also reported in 
writing on December 11, 1928, that he had personally interviewed the applicant; 
that he knew of no facts that would affect the risk either physically, morally, or 
otherwise; that he recommended the applicant and assumed the responsibility for 
the delivery of the policy. 

Three physicians testified, Dr. Scott, who treated Park for pellagra in the 
summer of 1928; Dr. Matthews, who treated him for the same disease in the 
summer of 1929: and the medical examiner of appellant, who had never seen the 
applicant. All of these testified that, because Park had pellagra from May to 
September, 1928, and again in the summer of 1929, he must have had it in Decem- 
ber, 1928, and was not therefore in good health at that time. The jury had the 
right to discard the testimony of appellant’s medical examiner as an_ interested 
witness. Dr. Matthews, who heard the testimony of Dr. Scott, merely stated that 
he agreed with his testimony. While Dr. Scott did testify that pellagra was a 
chronic disease, which has a tendency to recur at different seasons of the vear, 
he also testified that doctors differed as to the cause of it; that he did not know 
if anybody was ever cured of it, and stated, “I don’t think you can ever cure them 
entirely of pellagra.” 

We think the foregoing raised a jury issue as to the good health of Park at 
the time the policy was delivered, and the jury having resolved it in favor ot 
appellee, we are not at liberty to disturb their finding. The evidence as to his 
good health, both direct and circumstantial, was competent. While the opinion of 
experts in medical science may be strongly persuasive, where it is shown that 
they as a class are not in agreement among themselves as to causes of disease, 
method of treatment, and whether same is curable, such testimony is not con- 
clusive upon courts or juries. What this court said in National Life & Acc. Co 
v. Muckelroy, 40 S.W.(2d) 1115, on this issue is applicable here, and we merely 
refer to it and to the cases there cited, without prolonging this opinion by a 
repetition of it here. 

[5, 6] In any event, however, had Park not been in good health when the 
policy was delivered, we have reached the conclusion that under the authorities 
appellant must be held to have waived that provision of the policy. In issuing 
such policies without medical examination of the applicant, the company neces 

sarily delegated to its agent the duty and authority to acquire information as to 
the applicant’ s condition and health. In directing such agent not to deliver the 
policy, if there had been any change in applicant’s health, it necessarily impo osed 
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upon the agent a determination of that fact, which is binding upon the company. 
Facts ascertained by the agent within the scope of his authority are therefore 
jmputable to the company whether transmitted to it by the agent or not; and his 
acts within the scope of the authority vested in him by the company become the 
acts of the company. Delivery of such policy to Park with full knowledge of his 
condition consequently amounted to a waiver of that provision of the policy. A 
{ull discussion of this particular issue, together with citation of numerous cases, 
to which we refer, is found in American Nat. Ins. Co. v. Bailey (Tex. Civ. App.) 
3 $.W.(2d) 539, and Lee v. Mut. Protective Ass’n (Tex. Civ. App.) 47 S.W.(2d) 
402. Further discussion of it here we think would merely be supererogatory. 

[7-10] The next question presented is that of the statutory penalty and reason- 
able attorney’s fee authorized under article 4736, R. S. 1925. This provision of the 
statute has been repeatedly declared to be highly penal, and strict compliance with 
its provisions is a necessary prerequisite to recovery of the penalties therein pro- 
vided. We find no competent evidence of a “demand” for payment within the 
purview of the statute. Plaintiff, appellee here, filed copies of her original and 
amended petitions, wherein demand for payment was aileged. These pleadings were 
not verified and constituted no proof of the facts alleged. Nor does the filing of a 
suit without such demand constitute a demand as contemplated in the statute 
National Casualty Co. v. Mahoney (Tex. Civ. App.) 296 S. W. 335; First Tex. 
Prudential Ins. Co. v. Long (Tex. Com. App.) 46 S.W.(2d) 297. Appellee relies, 
however, On an instrument in evidence designated as “Claimant’s Certificate,” sent 
by the company to Mrs. Park, to be filled out by her, giving the amount of the 
policy, claimant’s name, relationship to deceased, whether she was beneficiary, 
legally entitled to receive the insurance, etc., and also information as to birth, 
residence, and occupation of the deceased, length and duration of illness, cause 
of death, names of attending physicians and other matters not pertinent here. 
This, however, shows upon its face to be merely No. 2 of the four blanks for 
proof of death. No. 1 was to be filled out by the attending physician; No. 2 by 
the claimant: No. 3 by the undertaker: and No. 4 by a friend. On the top of 
this claimant’s certificate, which was printed on the reverse side of “Proof No. 
1," was printed “Proof No. 2” and the following: “Notice—The furnishing by 
this company of these blank proofs of death shall not be construed that there is 
any insurance in force upon the life, etc.,” of the deceased. And immediately over 
the signature of Mrs. Park was also printed, “I refer you to each of the attending 
physician's certificate furnished by me herewith which I have read, and ask that 
it be received as a part of the proof of death.” Following this was “Proof No. 
3” and “Proof No. 4,” and applicable to all were printed instructions as to their 
execution designating all of them as “Proof of Death.” It conclusively appears, 
we think, that this instrument was but a part of the proofs of death and must he 
treated as such. So considered it did not constitute a demard within the terms of 
the statute. Neither filing of a suit, nor proofs of death, absent other demands, 
meet the requirements of the statute. Mutual Life Ins. Co. vy. Ford, 103 Tex. 522, 
131 S. W. 406; National Casualty Co. v. Mahoney, supra; Commonwealth Casualty 
Co. v. Thompson (Tex. Civ. App.) 38 S.W.(2d) 351. 

[11] It follows, therefore, that the court erred in rendering judgment for the 
penalty and attorney’s fee; that part of the trial court’s judgment on said policy 
in favor of appellee for $1,500, with interest thereon from October 2, 1929, is 
afirmed; that portion awarding the 12 per cent. penalty and $700 attorney’s fee is 
reversed, and the cause remanded for another trial upon that issue. 

Affirmed in part and in part reversed and remanded. 
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FIRE. 


BRONX FIRE INS. CO. v. WASSON. No. 685. 
Circuit Court of Appeals, Tenth Circuit. Dec. 28, 1932. 
62 Federal Reporter (2d) 556. 
1. INSURANCE. 


Finding that insurer’s agent extended credit on fire policy premium held con- 
trary to undisputed evidence that agent sent policy with sight draft attached to 
bank. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 

Evidence held to show that where policy with sight draft for balance of pre- 
mium attached was sent to bank and draft was not paid, there was no delivery of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

3. INSURANCE. : 
There may be conditional delivery of fire insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 136[3].) 

4. INSURANCE. 

Where agency of one applying for fire insurance policy was denied by insurer 
under oath, burden was on one suing on policy to prove agency. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

Appeal from the District Court of the United States for the District of Kan- 
sas; Richard J. Hopkins, Judge. 

Action by Roy H. Wasson, receiver, against the Bronx Fire Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Arnold C. Todd, of Wichita, Kan. (James G. Norton, Carl O. Bauman, and 
Julian E. Ralston, all of Wichita, Kan., and Wendell P. Barker, of New York 
City, on the brief), for appellant. 

Roy H. Wasson, pro se, and C. H. Pugh, both of Wichita, Kan. (E. L. 
Foulke, of Wichita, Kan., on the brief), for appellee. 

Before Cotteral, Phillips, and McDermott, Circuit Judges. 

McDerrmort, Circuit Judge. 


This is an unusual case. A judgment was rendered upon a policy of fire in- 
surance. The insured, at the trial, disclaimed any interest in the policy or the 
property msured. The policy was issued at the request of a stranger, attached 
to a draft and sent to a bank for collection of the premium; the insured declined 
to pay the draft or accept the policy; the bank, upon advice. of its counsel, mailed 
it to the clerk of the court. Recovery was had for the benefit of material-men 
whom the state court adjudged were not creditors of the insured. The judgment 
rendered is for some $3,000 more than the total claims of those in whose hehali 
recovery was sought, leaving this balance to be paid either to the insured who 
has disclaimed, or into the registry of the court. The trial court increased the 
verdict of the jury, after the jury was discharged. There are two bills of ex- 
ceptions of the proceedings at one trial, an anomaly in federal procedure; yet 
neither incorporates the charge to the jury, as our rules require. Rule 13. Many 
errors are assigned. But one need be considered. 

The Iago of this unusual drama is one Stoneburner, who, having played his 
part, vanished from the stage before the trial. He contracted to purchase some 
building lots in Wichita, agreeing to pay therefor the sum of $374, upon which he 
paid $2.00 down, the balance to he paid $1.00 a week. At his request the contract 
ran to one Ferdinand Schroeder of Enterprise, Kansas. There is evidence to the 
effect that Stoneburner had this contract made out in the name of Schroeder, a 
friend of his, hecause of difficulties Stoneburner was having with his wife; other 
evidence that Schroeder was interested in the enterprise. With this underlying 
capital investment of $2.00, the construction of an apartment house was under 
taken; bills for labor and material in the sum of approximately $5,000 were con: 
tracted by Stoneburner. He applied to the recording agent of appellant for a fire 
policy on the partially constructed building, and asked to have it issued in the 
name of Schroeder. The agent accepted from Stoneburner a payment of $10.0 
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to apply on the policy, and upon instructions from him, the agent attached the 
policy to a sight draft for the balance of the premium, $149.15, drawn upon Mr. 
Schroeder. This draft was sent to a bank at Enterprise for collection. Upon pres- 
entation, Schroeder refused to pay the draft or take up the policy. The policy 
remained in the files of the bank for about 14 months, when, upon advice of its 
counse!, it was mailed to the clerk of the trial court. 

In the meantime an action was brought in the state court by mechanic’s liea 
claimants to forecolse their liens upon the property, and for judgment against 
Stoneburner, Schroeder, and others. The appellant was joined in that action, the 
plaintiff therein alleging that a policy of fire insurance had been issued upon the 
property, and that the appellant was indebted to Schroeder on account thereof. 
It was prayed that the court restrain the appellant from paying out on said policy 
until the further order of the court. There were many interveners; Schroeder 
disclaimed in writing any interest in the property or in the policy of fire insur- 
ance; judgment was eventually rendered in the state court action against Stone 
burner for the amount of the claims, foreclosing the lien upon the real estate, and 
barring Schroeder from any interest therein. Before judgment, however, the 
appellee was appointed receiver in said cause for the purpose of collecting the 
proceeds of the fire insurance policy. The state court also made an order upon 
Schroeder and his wife that they assign any interest in the policy to the receiver, 
which they did, qualifying the assignment with the statement that it was made in 
obedience to the order of the court, and “without any claim on the part of the 
undersigned that they have any right, title, or interest in said policy.” 

The receiver thereupon brought this action upon the written policy of in- 
surance, alleging a performance of all conditions of the policy, and seeking re- 
covery thereon. The appellant answered under oath denying the delivery of the 
policy of insurance, denying that Schroeder had any insurable interest in the prop- 
erty. denying that Stoneburner was the agent of Schroeder, and alleging that the 
sole and unconditional ownership provision of the policy had been violated. A 
“cross-petition and bill in equity” was filed simultaneously, alleging that the issu- 
ance of the policy had been procured by fraud. A reply was filed, taking issue 
with the allegations in the answer, and alleging affirmatively that it had been de- 
creed by the state court that Schroeder was the owner of the property in question, 
and that he had negotiated for a settlement of the policy after the fire. 


An order was entered carving out the equitable defense pleaded in the cross- 
petition, which was set down for hearing before the court without a jury. At 
that hearing, all of the defenses were tried out, legal as well as equitable. The 
trial court made findings of fact upon all the issues except the amount of the 
damage, and transferred the case to the law docket for trial. When it came on 
for trial before the jury, proof was admitted of the amount of the damage; 
objections were sustained to offers of proof by the appellant to the effect that 
the policy was not delivered, on the ground that defenses tried out before the 
court could not be presented-to the jury. The jury returned a verdict for $8,000 
which the court thereafter, on motion, increased to include interest from ap- 
proximately the date of the fire to the date of the verdict, judgment was also 
rendered, as is provided by the Kansas statutes, for fees for the attorneys for 
plaintiff in the sum of $1,000. The defendant appeals. 

[1-3] The question of whether Schroeder had any insurable interest in the 
property, or whether he was the sole and unconditional owner as provided by the 
policy, or whether these questions are foreclosed by the judgment of the state 
court, or whether a receiver may collect on behalf of strangers to a personal con- 
tract of insurance, need not be considered, for it is apparent that there can be 
no recovery in this action on a written policy of insurance, unless such policy was 
in force and effect. Conceding that a recording agent has the power to enter 
into an oral contract of insurance, and that he has the power to extend credit for 
the payment of the premium, and that he may have the physical custody of the 
policy for and on behalf of the insured, it nevertheless remains true that an agent 
is not required to extend credit, and that he is not required to deliver a policy 
unless the premium is paid. The trial court found that credit had been extended 
by the agent of the appellant. This is contrary to the undisputed evidence. The 
Premium on the policy of insurance was $159.15. The agent accepted a pay- 
ment of $10.00 thereon, but declined to deliver the policy until the balance was 


paid. The agent followed the normal course where credit is not extended. He 
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attached the policy to a sight draft, for delivery upon payment of the draft. 
When the draft was not paid, the policy was not delivered. It is true that the 
agent was charged with this policy upon the books of the company, w! 
issued, but this does not bear upon the question of delivery. The fact 
cut in ‘hold relief that the agent declined to extend credit to either Stone! urpe- 
xr Schroeder, and exacted a condition that the premium be paid in cash hefore 
he policy was delivered. The condition was not performed, and the policy was 
lerefore never delivered and never in effect. The law is abundantly ; 
| there may be a conditional delivery of a fire insurance policy. Har 
Fire Ins. Co. v. Wilson, 187 U. S. 467, 23 S. Ct. 189, 47 L. Ed. 261: Kerr 
waukee Mechanics’ Ins. Co. (C. C. A. 8) 117 F. 442; New York Life \ asor 
15] Ark. 135, 235 S. W. 422, 19°A. L. R. 618; Cooley’s Briefs on Insurance, 644 
[4, 5] There is another reason, equally conclusive, why recovery cannot be 
had upon this policy. The appellee alleged that the policy was issued pursuant 
to an application made by Stonehurner, the general contractor alleged be e 
ploved by Schroeder for the purpose of constructing the building. The 1 
of Stoneburner was denied under oath. ‘The burden then was upon the appelle 
to prove the agency. There is no such proof in the record. The only competet 
evidence on the subject is the categorical denial of Schroeder that he e 
any dealings of any kind with Stoneburner concerning any fire insurar 
any property in Wichita. Stoneburner did not take the stand. One witne 
tified that Stoneburner had said to him that he was the agent of Schroeder. 
axiomatic that an agency may not he proven by the declarations of the ay 
Minner v. United States (C. C. A. 10) 57 F. (2d) 506. It is claimed that 
is circumstantial evidence upon which a finding might he predicated t! 
hurner was the agent of Schroeder in the purchase of the property, 
construction of the building. But if that be true, it dees not purport 
lish the agency of Stoneburner to enter into a contract of insurance for an 
hehalf of Schroeder. We have then nothing more than an offer by the 
enter into a contract of insurance with Schroeder upon the payment of 
mium, and Schroeder’s refusal so to contract 


There is some evidence that Schroeder, accompanied by the attorney for 
Stoneburner, undertook to negotiate a settlement of this claim. But until there 
is a policy of insurance, there is no room for proof of waivers of the conditions 
thereto. Green v. Prudential Insurance Co., 106 Kan. 90, 186 P. 970. 

[6-8] There is a motion to dismiss the appeal on the ground that the order 
of the trial court decreeing that the equitable defense was not sustained, and 
transferring the case to the law docket for trial, was a final order; and that the 
appeal should have been taken within the statutory period after that order of 
transfer. That order is not a final judgment. The final: judgment was that 
rendered upon the verdict of the jury. Under the federal practice, with certain 
exceptions not pertinent here, appeals may only be had from final orders. Hunt 
v. United States (C. C. A. 10) 53 F.(2d) 333; Satterlee v. Harris (C. C. A. 10) 
60 F.(2d) 490; Cox v. Graves, Knight & Graves (C. C. A. 4) 55 F.(2d) 217; 
Emlenton Refining Co. v. Chambers (C. C. A. 3) 14 F.(2d) 104, certiorari denied 
273 U. S. 731, 47 S. Ct. 240, 71 L. Ed. 863. Decisions of state courts, under state 
statutes, are therefore not pertinent. If it were otherwise, the case must still be 
reversed because of the refusal of the trial court to permit the appellant to 
show, on the trial before the jury, that the policy was not delivered, and that the 
conditions were breached. Only equitable defenses may be carved out for trial 
to the chancellor; legal defenses must be submitted to the jury. 


[9] A bill of exceptions was tendered and approved; at the same time an 
application of the appellee to file a supplemental statement of evidence was 
granted; whereupon the appellee recast the evidence already included in the bill 
of exceptions, filed the same, which was also approved. This is not in accord 
with the practice in the United States courts, although it is in accord with the 
practice in the Supreme Court of Kansas. Corrections in a tendered bill of 
exceptions, or supplements thereto, must be incorporated in a single bill of 
exceptions approved by the trial court. If the parties cannot agree thereon, the 
trial court must settle it. The growing practice of submitting to this court twe 
bills of exceptions unnecessarily adds to the work of this court, is not in accord 
with the settled practice of the federal courts, and must be discontinued. 
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The appellant seasonably moved that the jury be instructed to return a verdict 
in its favor. That motion was denied. It should have been sustained. The case 
is accordingly reversed for further proceedings not inconsistent with this opinion. 

Reversed. 

Cotteral, Circuit Judge, concurs in the result. 


NIAGARA FIRE INS. CO. OF NEW YORK, N. Y., v. RALEIGH HARD- 
WARE CO., Inc., and nine other cases. Nos. 3326-3335. 
Circuit Court of Appeals, Fourth Circuit. Jan. 10, 1932. 
62 Federal Reporter (2d) 705. 
1. INSURANCE. 

60-day period for furnishing proofs of loss under fire policies held not to 
commence until after fire had sufficiently abated to allow full inspection of prop- 
erty (Acts W. Va. 1923, c. 18, p. 65, § 68). 

Fire insurance policies, in form prescribed by Acts W. Va. 1923, c. 18, 

p. 65, § 68, provide that “insured shall, within sixty days after the fire, 

unless such time is extended in writing by this Company, render to this 

Company a proof of loss, signed and sworn to by the insured. * * *” 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2 INSURANCE. 

Under West Virginia law, instirers under fire policies, having investigated 
fire and entered into negotiations looking to adjustment of loss, waived insured’s 
failure, if any, to timely furnish proofs of loss (Acts W. Va. 1923, c. 18, p. 65, 
§ 68). 

Failure, if any, of insured under fire insurance policies to furnish 
proofs of loss within sixty days after fire was waived, where insurers, 
with notice of loss, investigated fire, were furnished by insured with 
information usually contined in proofs of loss, and entered into negotia- 
tions with insured looking to adjustment of loss. The insurers, therefore, 
secured all the information which the proofs of loss were designed to 
furnish, and the negotiations for an adjustment of the loss were, in 
absence of notice to the contrary, sufficient ground for assuming that no 
further or more formal proofs of loss were necessary. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

3. INSURANCE. 

Under West Virginia law, insured’s failure to timely file proofs of loss merely 
delays but does not bar action on fire policy (Acts W. Va. 1923, c. 18, p. 65, § 68). 

Fire insurance policies, in form prescribed by Acts W. Va. 1923, c. 

18, p. 65, § 68, contained clause providing that “no suit or action on this 

policy, for the recovery of any claim, shall be sustainable in any court 

of law or equity unless all the requirements of this policy shall have 

been complied with, nor unless commenced within twelve months next after 

the fire.” 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

8 INSURANCE. 

Statute relating to liability of fire insurance company in case of total or 
partial loss held not impliedly repealed by subsequent statute prescribing uni- 
form fire policy (Code W. Va. 1923, c. 34, § 40a; Acts W. Va. 1923, c. 18, p. 65, 
§ 68). 

Code W. Va. 1923, c. 34, § 40a, relating to liability of fire insurance 
company in case of total or partial loss, was not impliedly repealed by 
Acts W. Va. 1923, c. 18, p. 65, § 68, prescribing uniform fire insurance 

policy for use in state, because the valued policy statute has relation to a 
specific matter, namely, insurance on real estate, while language of uniform 
fire insurance policy has relation to insurance generally, and both may be 
given effect, if general language of uniform policy is construed as applying 
generally, and valued policy statute is construed as creating an exception 
to its general application. 

(For other cases, see Insurance, Dec. Dig. § 4.) 
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11. INSURANCE. 
In actions on fire policies, report of arbitrator stating damage to party wall, 

tending to contradict testimony of witness, held properly excluded as unnecessarily 

incumbering record, where court permitted cross-examination on arbitrator’s report, 

and witness admitted valuation placed on wall therein. 

(For other cases, see Insurance, Dec. Dig. § 658.) 


Appeals from the District Court of the United States for the Southern Dis- 
trict of West Virginia, at Bluefield; George W. McClintic, Judge. 

Separate actions by the Raleigh Hardware Company, Inc., against the 
Niagara Fire Insurance Company of New York, against the Automobile Insur- 
ance Company of Hartford, Conn. against the North British & Mercantile 
Insurance Company of New York, against the Patriotic Insurance Company of 
America of New York, against the Brooklyn Fire Insurance Company of New 
York, against the Stuyvesant Insurance Company of New York, against the 
National Ben Franklin Fire Insurance Company of Pittsburgh, Pa., against the 
Glens Falls Insurance Company of Glens Falls, N. Y., against the Lumbermen’s 
Mutual Insurance Company of Mansfield, Ohio, and against the Girard Fire & 
Marine Insurance Company of Newark, N. J., heard together in the trial court. 
From separate judgments in favor of the plaintiff, the defendants appeal. 

Judgments affirmed. 

Stanley C. Morris, of Charleston, W. Va. (Steptoe & Johnson, James M. 
Guiher, and J. Horner Davis, 2d, all of Clarksburg, W. Va., on the brief), for 
appellants. 

James H. McGinnis and Ben H. Ashworth, both of Beckley, W. Va. (David 
D. Ashworth, of Beckley, W. Va., on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

ParkER, Circuit Judge. 

These are appeals in ten actions at law instituted to recover on fire insurance 
policies and heard together in the court below. The plaintiff was the Raleigh 
Hardware Company and the defendants were insurance companies that had issued 
policies on the store building of plaintiff, which was destroyed by fire on April 
9, 1931. In each case there was verdict and judgment for the plaintiff, and the 
defendants have appealed. The appeals present four points: (1) Whether the 
court below erred in holding as a matter of law that plaintiff was not barred 
of recovery for failure to file proofs of loss within the time limited by the 
policies; (2) whether the court erred in instructing the jury that it might return 
a verdict for the full amount of the policies if it found that there was a total 
loss within the meaning of the valued policy statute of West Virginia; (3) 
whether there was prejudicial error in the admission and rejection of testimony; 
and (4) whether there was error in refusing to set aside the verdict and grant 
a new trial. 

The policies, which are in the form prescribed by the statute of West Virginia 
(Acts of 1923, ch. 18, § 68), require that “the insured shall, within sixty day 
after the fire, unless such time is extended in writing by this Company, render 
to this Company, a proof of loss, signed and sworn to by the insured, stating,” etc. 
A subsequent clause provides that, “No suit or action on this policy, for the 
recovery of any claim, shall be sustainable in any court of law or equity unless 
all the requirements of this policy shall have been complied with, nor unless 
commenced within twelve months next after the fire.” The fire occurred, as 
stated above, on April 9th. The proofs of loss were not filed until June 13th, 
more than sixty days thereafter. There is uncontradicted evidence, however, 
that the fire continued to burn in the basement of the building for a week or 
more after it began. And, following prompt notice by plaintiff that the fire 
had occurred, the companies sent adjustsers, who as late as the latter part of 
May were negotiating with plaintiff in an attempt to arrive at an adjustment of 
the loss. 


[1] We agree with plaintiff that under no interpretation of the policy would 
the sixty-day period for furnishing proofs of loss begin to run until after the 
fire had sufficiently abated to allow a full inspection of the property for the 
purpose of determining the extent of the loss. National Wall Paper Co. v. 
Associated Manufacturers’ Mutual Fire Ins. Co. 175 N. Y. 226, 67 N. E. 440; 
Slocum v. Saratoga & Washington Fire Ins. Co., 149 App. Div. 867, 869, 134 
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N. Y. S. 72. Such inspection was of particular importance in this case; for a 
close view of the basement, where the fire was burning, and of the foundations 
of the walls left standing was necessary to determine whether the loss was 
total within the meaning of the valued policy law of West Virginia. The evidence 
as to the length of time the fire was burning was sufficient to warrant the 
conclusion that the proofs of loss were furnished within the time limited by the 
policy; but this would be a question for the jury. The failure to submit it to the 
jury is immaterial, however, in the view that we take of the West Virginia law 
which we shall presently discuss. 

[2] And we agree, also, that the defendants would be held to have waived the 
condition requiring that proofs of loss be furnished within sixty days, if failure 
to comply with such condition resulted in a forfeiture under the laws of West 
Virginia. They entered into negotiations with plaintiff looking to an adjustment 
of the loss. In the course of the negotiations they were furnished by plaintitt 
with plans and specifications of the burned building and other information usually 
contained in proofs of loss. By their investigation of the fire and through their 
dealings with plaintiff, they secured all the information which the proofs were 
designed to furnish; and the negotiations for an adjustment were, in the absence 
of notice to the contrary, sufficient ground for plaintiff’s assuming that no further 
or more formal proofs of loss were necessary. Plaintiff’s delay in furnishing the 
proofs of loss was in a very real sense, therefore, the result of the conduct of the 
defendants, and it would be unconscionable to allow defendants to take advantage 
of the delay. If the provision of the policy requiring proofs of loss within sixty 
days were a condition of recovery, defendants would be held to have waived it by 
their conduct, or, what is the same thing, would be estopped to assert it. Con- 
cordia Ins. Co. v. School District, 282 U. S. 545, 550, 51 S. Ct. 275, 75 L. Ed. 528; 
Id. (C. C. A. 10th) 40 F.(2d) 379; Firemen’s Ins. Co. v. Brooks (C. C. A. 6th) 
32 F.(2d) 451, 65 A. L. R. 909; Continental Ins. Co. v. Fortner (C. C. A. 6th) 
23 F.(2d) 398; Lusk v. American Cent. Ins. Co., 80 W. Va. 39, 91 S. E. 1078: 
American Ins. Co. v. Dannehower, 89 Ark. 111, 115 S. W. 950; Helvetia Swiss 
F. Ins. Co. v. Edward P. Allis Co., 11 Colo. App. 264, 53 P. 242; Teasdale v. City 
of New York Ins. Co., 163 Iowa. 596, 145 N. W. 284, Ann. Cas. 1916A, 591 and 
note; 26 C. J. 403; 14 R. C. L. 1348. 

[3] But the determination of the question as to whether the proofs of loss 
were furnished in accordance with the terms of the policy does not depend upon 
the question of waiver or nice inquiries into the duration of the fire; for under 
the law of West Virginia failure to file proofs of loss within the sixty days 
limited by the policy merely delays and does not bar action. Raleigh Hardware 
Co. v. Williams, 106 W. Va. 85, 144 S. E. 879, 880; Smith Ins. Agency v. Hamil- 
ton Fire Ins. Co., 69 W. Va. 129, 71 S. E. 194; Rheims v. Standard Fire Ins. Co., 
39 W. Va. 672, 20 S. E. 670. The provision of the statutory form relating to 
proofs of loss was construed in the recent case of Raleigh Hardware Co. v. 
Williams, supra; and in the light of what was said in that case there can be no 
question as to the rule applicable in West Virginia. The court, speaking through 
Judge Maxwell, said: “It is not provided in the policy that it shall be void, if 
proofs are not filed within the stipulated period; but there is a general provision 
that no suit shall be brought on the policy unless all the requirements of the 
policy have been complied with, and unless such suit be instituted within twelve 
months next after the fire. The only effect of noncompliance with the require- 
ment for proof of loss is to postpone the right of action of the insured. ‘Although 
a policy of fire insurance requires that proof of loss shall be furnished within 60 
days after the fire occurs, unless the time be extended by the company, but there 
is no provision therein forfeiting the policy for failure to comply with this re- 
quirement, the effect of such provision is to postpone right of action until such 
proof be furnished, but not to wholly destroy all right of recovery thereon.’ 
Smith Insurance Agency v. Hamilton Fire Insurance Co., 69 W. Va. 129, 71 
S. E. 14, pt. 6, syl. Proofs of loss merely fix the time when a loss becomes pay- 
able and when an action may be maintained to enforce a liability. Rheims v. 
Standard Fire Insurance Co., 39 W. Va. 672, 20 S. E. 670. See, also, Munson v. 
German Insurance Co., 55 W. Va. 423, 47 S. E. 160, and Adkins v. Globe Fire 
Insurance Co., 45 W. Va. 384, 32 S. E. 194. These cases go no further in this 
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phase than to hold that the filing of proofs of loss is a condition precedent ty 
action on the policy. This holding is in conformity with general authority.” 

[4, 5] It is true that in matters of general insurance law, we are not bound 
by state decisions. Fountain & Herrington vy. Mutual Life Ins. Co. (C. C. A. 4tiy) 
55 F.(2d) 120; Washburn & Moen Mfg. Co. v. Reliance Marine Ins. Co., 179 
U.S. 1, 21 S. Ct. 1, 45 L. Ed. 49; Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 865. But 
this is not a question of general insurance law. It is a question of the interpre- 
tation of language embodied in a statute of West Virginia; for the policies of 
insurance, by express provision of the statute, embody language which the statute 
prescribes. An interpretation of the language of the policies, therefore, is ap 
interpretation of the language of the statute itself; and it is well settled that we 
are bound by the interpretation which the courts of a state place upon the language 
of its statutes. Elmendorf v. Taylor, 10 Wheat. 152, 6 L. Ed. 289; Burgess 
Seligman, 107 U. S. 20, 2 S. Ct. 10, 27 L. Ed. 359; Savings Bank of Richmond y. 
National Bank of Goldsboro (C. C. A. 4th) 3 F.(2d) 970, 39 A. L. R. 1374. 

The duty of the federal courts to follow state decisions in the interpretation 
of state statutes is too well settled to admit of serious discussion. The rule has 
been followed, not only with respect to statutes dealing with local matters, but 
also with respect to those affecting general commercial law, such as the Negotiable 
Instrument Law, which was dealt with in the case of Savings Bank of Richmond 
v. National Bank of Goldsboro, supra. And the rule is followed as to staie 
statutes dealing with insurance. Iowa Life Ins. Co. v. Lewis, 187 U. S. 335, 355, 
23 S. Ct. 126, 47 L. Ed. 204; Concordia Ins. Co. v. School District, supra, 282 
U. S. 545, 552, 51 S. Ct. 275, 75 L. Ed. 528; Union Indemnity Co. v. Dodd (C. C. 
A. 4th) 21 F.(2d) 709, 55 A. L. R. 735; Parr v. Ins. Co. (D. C.) 44 F.(2d) 567; 
and see Sun Ins. Office v. Scott, 284 U. S. 177, 182, 52 S. Ct. 72, 76 L. Ed. 229. 
Defendants point to decisions in which federal courts have followed the general 
law instead of local decisions in-construing policies, in states where the form of 
policy is prescribed by local statute. See Niagara Fire Ins. Co. v. Pospisil 
(C. C. A. 8th) 52 F.(2d) 709, 79 A. L. R. 404, and Bank of South Jacksonville 
v. Hartford Fire Ins. Co. (D. C.) 1 F.(2d) 43. In none of these, however, was 
there express decision of the point which is raised here, viz., whether a decision 
by a state court on the meaning of a provision of a statutory form of policy 
must be followed as an interpretation of the statute. As indicated above, we think 
that this question must be answered in the affirmative. When the Legislature of 
a state prescribes the language which a policy must contain, judicial interpretation 
of that language is in effect judicial interpretation of the statute itself, and be- 
comes a part of the statute. Not to follow such interpretation by the Supreme 
Court of the state, therefore, would be to ignore the statute and to enforce a 
contract different in terms from that which the Legislature of the state has pre- 
scribed. 

We come then to the second question, i. e., whether the court erred in in- 
structing the jury that it might return a verdict for the full amount of the 
policies upon a finding that there was a total loss within the meaning of the 
valued policy statute of West Virginia. Defendants do not controvert the fact 
that there is evidence to show a total loss within the meaning of that statute, 
but they contend that the statute was repealed by implication by the enactment of 
the uniform policy law of 1923 and was not re-enacted until the adoption of the 
Code of West Virginia in 1931. 

The valued policy statute was enacted by the Legislature of West Virginia in 
1899. Its apparent purpose was to avoid litigation over the amount of damages 
sustained by an insured and to prevent the evils arising from overinsurance. It 
was carried forward in the Code of 1923 as section 40a of chapter 34, and is as 
follows: “§ 40a. Liability of fire insurance company in case of total or partial 
loss.—All fire insurance companies doing business in this state shall be liable, in 
case of total loss by fire or otherwise, as stated in the policy on any real estate 
insured, for the whole amount of insurance stated in the policy of insurance upon 
said real estate; and in case of partial loss by fire or otherwise, as aforesaid, of 
the real estate insured, the basis upon which said loss shall be computed, shall be 
the amount stated in the policy of insurance effected upon said real estate, and 
the insured shall have the right to enforce his claim for said loss in any court 
having jurisdiction. (Acts 1899, c. 33.)” 
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The statute upon which defendants rely as repealing this provision is sec- 
fF charter 18 of the Acts of 1923, which prescribes the uniform fire in- 
for use in tl ta The pr m of the statutory policy upon 
as follows: “ * * ( insure ...... and legal represerta- 
a e extent of the actual cas alue (ascertained with proper deductions 
é ations of the property at ‘ time of loss or damage, but not exceed 
ing the amount which it would cost to repa or replace the same with material of 

ke k ind and quality within a reasonable time after such loss or damage.” 
if thing before us except the val ied policy statute 
and uniform p statute of 1923, we would not think that the former had 
‘heen repealed by the latter. It is elementary that statutes are to be construed to- 
hen possible 1 lat repe als by impli ation are not Favored. 25 R: Ca 
19; Beck v. Cox, 77 W. Va. 442, 87 S. FE. 492. The valued policy statute 
{ fic tter rance on real estate The language of the 
nee generally Both will be given effect if the 
| language of the uniform policy be construed as applying generally, and 
valued policy statute be construed as creating an exception to its general ap- 
' ‘he rule is we'l settled that “where there are two statutes upon the 
subject, the earlier being special and the later general, the presumption is, 
he absence of an express repeal, or an absolute incompatibility, that the 
| infended to rem: in force as an exception to the general.” Wash- 
2, 428. 35 S. Ct. 119, 59 L,. Ed. 295; Rodgers v. U. S., 
587, 584, 46 L. Ed. 816; Townsend vy. Little, 109 U. 

, Be: 1682. 

ick on the Construction of Statutory and Consti- 
quoted with approval in Rodgers v. U. S. supra, is as fol- 
hilosophy of the rule is, that when the mind of the legis- 
r ubject, and he has acted upon it, a sub- 
ng the subject in a general manner, and 
act, shall not be considered as intended 
‘itive previous provisions, unless it is absolutely 


coustruction, in order that its words shalt 


interpretation, we have the de- 
revisers and the opinion of the 
it leads. Fight vears after the 
West Virginia, by section 6& 
fire insvraree policy should 
on property t { KE in the form used hy fire insurance 
incorporated uncer e laws of the sta f New York, with such 
and additions as al ight deem proper. This 
York standard form used the si language as is used in the form incor 
rated in the statute hy the act of 1923; < in Hinkle v. North River Insurance 
anv, 70 W. Va. 681, 7: K. 54, the positi taken that the cffect of the 
1907 in adopting a form of insurance poli containing this laneuage was 
fect a repeal by implication of the valued policy law. The Supreme Court 
f West Virginia, however, took the opposite view, holding that the 
ure by adopting a general form of fire insurance policy did not intend to 
he valued policy act which dealt with a snecial matter. The same reason- 
applies to the act of 1923. There can he no difference. so far as a question of 
his nature is concerned, between setting forth a form of policy in a statute and 
iding by statute that policies shall he issued in a certain well-known form 
This was the view taken by the revisers of the Code of 1931, and it was evi- 
dently the view taken by the Legislature in adopting the Code with both the 
valued policy statute and the uniform policy statute included therein. The re- 
visers, in a note to the valued policy section of the 1931 Code (33-4-9), said: 
“Revisers’ Note—The portion of this section coming between the semicolons is 2 
redraft. In Hinkle v. North River Insurance Co., 70 W. Va. 681 [75 S. E. 54}, 
the court decided that this section was not repealed by § 68, c. 77, Acts 1907 
de 1923, c. 34, § 68), although the latter section prescribed the New York 
form of policy limiting the liability to the actual cash value of the property in- 
sured. Said § 68 was amended and reenacted by Acts 1923, c. 18 68, by way of 
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incorporating a literal form of the policy, but since the amended section seems to 
do no more by way of literal incorporation than the original section did by way 
of reference, it is believed that § 40a, c. 34, Code 1923, was not affected by the 
amendment made in 1923 and it is therefore retained.” 

We have considered the cases from other jurisdictions to which our attention 
is called by defendants; but we feel bound by the decision in the case of Hinkle y. 
North River Ins. Co. ‘And, even if the question were an open one, we do not 
think,that under the authorities which we have cited we would be justified in 
holding that there had been a repeal by implication of the valued policy statute. 

[9, 10] We can deal briefly with the third point. The following question was 
asked the witness J. O. Freeman: “In your opinion, would a reasonably prudent 
man use any portion of these walls, either the brick and tile walls or the basement 
walls, in rebuilding a building of like kind and character?” He 


answered: “| 
would tear out what is there and rebuild it of new materiai all the way through 


if it were mine.” The record shows that a motion was made to strike out tne 
answer, but does not show the ground of the motion. It is suggested here that the 
question was objectionable because it did not include as an hypothesis that the 
reasonably prudent man be uninsured, and that the answer was not responsive be- 
cause the witness answered as to what he would do and did not confine his an- 
swer to the conduct of the reasonably prudent man. But before defendants can 
rely upon these points here, they must have made them in the court below, not by 
general objection or motion to strike out, but in a manner specifically calling the 
attention of the trial judge to the point made. But the exception, if properly 
taken, would not justify the granting of a new trial. The testimony objected to, 
when considered with the other testimony of the witness and a great mass of 
other testimony bearing upon the question of total loss, could not have misled the 
jury or affected the result of the case in any way. 

[11-13] Another group of exceptions relates to the examination of one Cooper. 
He had made an estimate of damage and cost of replacement and on cross- 
examination, being asked what valuation he placed on the damage to a certain 
party wall, placed it at $6,000. Defendants then offered in evidence a report of 
arbitrators signed by the witness, in which the damage of an adjoining owner in 
this party wall had been fixed at a very much smaller amount. The court ex- 
cluded the report of the arbitrators on the ground that it would unnecessarily in- 
cumber the record, but ruled that defendants might cross-examine the witness with 
regard thereto. The witness was then questioned as to his valuation of the party 
wall, and admitted that he had valued it in the arbitration at $3,615. On redirect 
examination he testified that, in the arbitration, he had included only the wall to 
the line of the adjoining owner, and that the $6,000 valuation included its entire 
length. Defendants then asked to cross-examine the witness further on this mat- 
ter, and the court refused to permit it. 

We do not think that either of these rulings constitutes reversible error. 
When the court permitted cross-examination on the arbitrators’ report and the 
witness admitted the valuations placed on the wall therein, there was no reasor 
for incumbering the record with the report. The matter of further cross-exam- 
ination was a matter resting in the sound discretion of the trial judge, and while 
we think that, under the circumstances, he might well have permitted further 
cross-examination, we are not prepared to hold that he was guilty of an abuse of 
discretion in not doing so. In addition to this, any contradictory statement with 
relation to the value of the party wall was a matter going merely to the weight 
of the witness’ testimony; and, even if his entire testimony as to the value of the 
wall were disregarded, the remining items to which he testified would exceed the 
total of the insurance policies by a considerable amount. We have considered the 
case of Patriotic Ins. Co. v. Franciscus (C. C. A. 8th) 55 F.(2d) 844, but the 
situation in that case was very different from the situation here. 

[14-16] We need not discuss the fourth point. Nothing is better settled in 
the federal practice than that the setting aside of a verdict and the granting of a 
new trial is a matter resting in the sound discretion of the trial judge, and that we 


will not interfere with this discretion in the absence of abuse. 


There was no 
abuse in this case. 


Parties cannot obtain from an appellate court a review ot 
the facts or a ruling on the weight of evidence by assigning error with respect to 
a ruling on a motion for a new trial. 


There was no error, and the judgments below will be affirmed. 
Affirmed. 
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Roach v. Harmonia Fire Ins. Co. 


ROACH v. HARMONIA FIRE INS. CO. No. 31886. 
Supreme Court of Louisiana. Jan. 3, 1933. 
145 Southern Reporter 769. 
1. INSURANCE. 

Insurer waived right to contend that chattel mortgage invalidated policy where 
adjuster, after fire, was infiormed of mortgage, but failed to return insured’s 
property taken for repair. 

It appeared that on day of fire, adjuster, without asking whether there 
was any chattel mortgage on property, took possession of damaged house- 
hold furniture and effects, promising that he would have them repaired 
and renovated at insurer’s expense; that on following day adjuster was 
told of chattel mortgage, and he then informed insurer, but even up to 
time of trial, such furniture and effects had not been returned, and no 
offer had been made to return them; and that during all this time insured 
did not know where furniture and effects had been taken. 
(For other cases, see Insurance, Dec. Dig. § 397.) 
2. INSURANCE. 

Amount of fire loss or insurance recovered is not sole criterion in determin- 

ing amount of attorney’s fee allowable under statute (Act No. 168 of 1908, § 3). 
Since services to be rendered by attorney suing on fire insurance pol- 

icy may be as great in suit for small amount as in suit for large amount, 

rate or percentage allowed may not be as high on large amount of insur- 

ance as on small amount. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCE. 

Where insured recovered full amount of $2,000 fire policy, plus statutory 12 
per cent. penalty, $300 attorney’s fee held not unreasonable (Act No. 168 of 1908, 
§ 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from First Judicial District Court, Parish of Caddo; E. P. Mills, 
Judge. 

Suit by John P. Roach against the Harmonia Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Hardin & Coleman, of Shreveport, for appellant. 

Affirmed. 

Harry V. Booth, of Shreveport, for appellee. 

O’NEELL, C. J. 

This is a suit on a fire insurance policy for $2,000 on household furniture and 
effects. The plaintiff claimed also the statutory penalty of 12 per cent. damages, 
and $750 as a reasonable attorney’s fee, under section 3 of Act No. 168 of 1908. 
The defendant, answering the suit, denied virtually every allegation in the plain- 
tiff’s petition, except the fact that the policy was issued, and set up two special 
pleas in defense of the suit. The special pleas were, first, that the property was 
incumbered by a chattel mortgage at the time of the fire, and, second, that the 
plaintiff misrepresented material facts concerning the subject of the insurance, 
and swore falsely with reference thereto, in that he swore that his loss was 
$2,545.25, when in fact it was not over $500. 

The plaintiff filed a plea of estoppel, averring that, after the fire, and on the 
day it occurred, the insurance adjuster representing the company asked for 
permission, and was given permission, to take possession of the furniture and 
effects that were damaged, but not totally destroyed, and did then take possession 
of such furniture and effects, with the promise that the company would have 
them repaired and renovated at the company’s expense, and would pay the value, 
to be ascertained, of the furniture and effects that were totally destroyed. 

The district judge gave judgment for the plaintiff for $2,000, and the statu- 


tory penalty of 12 per cent. damages, and $300 for the attorney’s fee. The defend- 
ant has appealed from the decision. 


The appellant’s plea that the plaintiff was guilty of misrepresentation and 
false swearing, with reference to the value of the property destroyed or damaged, 


is not sustained by the evidence. There were some exaggerations on the part of the 
plaintiff and his wife, in their valuation of some of the articles of furniture; 





1042 ‘he Insurance Law Journal, Vol. 80 [May, 1933 


but there is no proof of willful misrepresentation or false swearing. It is very 
natural for a person to be mistaken as to the value, or even the cost, of an 
article in his or her household furniture or effects, which, to any one else, would 
be only second-hand furniture, or junk. 


[1] The defendant’s other special plea has for its support the fact that there 
was a chattel mortgage on the furniture to secure a loan of $130. The debt 
appears to have been reduced to $120 at the time of the fire. The mortgage was 
given before the policy was issued, but was recorded after the policy was issued, 
It seems that there was also a vendor’s lien and chattel mortgage for $30 on a 
gas stove bought after the policy was issued; but the defendant makes no com- 
plaint about that. The clause invoked by the defendant, in the policy, is that 
“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if the subject of insurance be personal prop- 
erty and be or become incumbered by a chattel mortgage.” The plaintiff invokes 
the provisions of Act. No. 222 of 1928, p. 291, to the effect that a fire insurance 
policy shall not be declared void by the insurer for a breach of any representation, 
warranty or condition contained in the policy, or in the application therefor, nor 
shall any such breach avail the insurer to avoid liability, unless such breach shall 
exist at the time of the loss, and shall be either such a breach as would increase 
either the moral or physical hazard under the policy, or shall be such a breach 
as would be a violation of the, warranty or condition requiring the insured to take 
and keep inventories and books showing a record of his business. 


The defendant contends that a chattel mortgage on personal property covered 
by fire insurance does, essentially, increase the moral hazard. There are judicial 
decisions to that effect; but whether they should be deemed controlling in a case 
where the value of the property exceeds by nearly one-fourth the amount of the 
insurance, and where the amount of the debt secured by the chattel mortgage is 
not more than a twentieth of the value of the property, is not so certain; and 
it is a question which we are not compelled to decide in this case, because the 
evidence leaves no doubt that the insurance company waived whatever right the 
company might have had to contend that the policy was void because of the 
chattel mortgage on the property. 

The fire occurred early in the morning; between 3 and 4 o'clock. Later in the 
‘day, an adjuster representing the insurance company visited the scene and made an 
inspection of what remained of the furniture and effects. That afternoon he checked 
off the furniture and effects on a list furnished by the insured and the latter’s wife, 
and proposed to them that he, the adjuster, on behalf of the insurance company, 
would take possession of the furniture and effects that were damaged but not 
totally destroyed, and have them renovated at the expense of the company, and 
that the company would pay the value, to be ascertained, of the furniture and 
effects that were totally destroyed. The insured and his wife consented to the 
proposal, and the adjuster had all that remained of the furniture hauled to a 
furniture establishment to be repaired, and had all that remained of the bedding 
and fabrics hauled to a cleaning establishment to be cleaned and renovated. The 
adjuster testified that, before he took possession of the furniture and effects for 
the insurance company, he asked the insured and his wife if there was a chattel 
mortgage on the property, and that they replied that there was none. They denied, 
in their testimony, that any inquiry was made about a chattel mortgage on the 
property until the next day after the adjuster had taken possession of it. It was 
admitted by the adjuster, in his testimony, that the wife of the insured told him 
of the chattel mortgage on the next day after he had taken possession of the 
damaged furniture and effects, and that he verified the statement by referring to 
the mortgage records, and then notified the insurance company of the chattel 
mortgage. He did not return the damaged furniture and effects to the insured, 
or offer to return them, and was not instructed by the insurance company to 
return them. The insurance company merely instructed the adjuster to have the 
insured examined under oath, according to one of the clauses in the policy. The 
examination was had on the nineteenth day after the date of the fire, and a 
transcript of the answers given by the insured under oath was sent by the ad- 
juster to the insurance company’s home office. Thereafter the company instructed 
the adjuster to inform the insured that the company denied liability. Even then, 
and up to the time of the trial of the case, no offer was ever made to return the 
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damaged furniture and effects which the adjuster had taken possession of for 
the insurance company. The furniture that was sent by the adjuster to the repair 
shop was afterwards damaged on account of a leaky roof, and the bedding and 
fabrics that were sent to the cleaning establishment were either sold or held for 
the cost of renovating them; during all of which time the insured and his wife 
were not informed of the whereabouts of their furniture and effects. 

There is a preponderance of evidence to the effect that the adjuster did not 
ask whether there was a chattel mortgage on the property when he took posses- 
sion of it. When he was informed, the next day, that there was a chattel mort- 
gage on the property, it was incumbent upon him to return the property and 
cancel his promise to have it renovated at the company’s expense, if he intended 
that the company should claim that the policy was void because of the chattel 
mortgage on the property. When an insurer has knowledge of a ground of for- 
feiture, after a fire has occurred, and yet institutes or continues an investigation 
or adjustment, and requests and obtains the aid of the insured, thereby causing 
trouble, loss of time, or expense, on his part, the insurer thereby waives the right 
to claim a forfeiture. 26 C. J. 337; 14 R. C. L. 1197, No. 376; Hart v. Springfield 
Fire & Marine Insurance Co., 136 La. 114, 66 So. 558; Hardy v. Commercial 
Standard Insurance Co., 172 La. 500, 134 So. 407. 

The plaintiff proved the extent of his loss, to the satisfaction of the district 
judge; and we see no reason to doubt that his conclusion was correct. 

{2, 3] Appellant’s counsel contend that the allowance of $300 for the attor- 
ney’s fee, under the provisions of Act No. 168 of 1908, should be reduced to 10 
per cent. of the amount of the judgment in favor of the insured, and counsel cite 
Federico Macaroni Manufacturing Co. v. Great Western Fire Insurance Co., 173 
La. 905, 139 So. 1, 79 A. L. R. 1256. In that case we held that $350, or 10 per 
cent. was reasonable fee for obtaining a judgment which, with the statutory 
penalty of 12 per cent., amounted to $3,500. But the amount of the loss or insur- 
ance recovered is not the only criterion in determining the amount to be allowed 
as a reasonable attorney’s fee, under the act of 1908. In fact, as the services to 
be rendered by an attorney suing on a fire insurance policy may be as great in a 
suit for a small amount as in a suit for a large amount, the rate or percentage 
to be charged or allowed may not be as high on a large amount as on a small 
amount of insurance. We do not consider the fee of $300 allowed by the district 
judge in this case unreasonable; especially as we assume that the judge took 
into consideration the probability that the case would be appealed to the Supreme 
Court. 

The judgment is affirmed. 


CITY MORTGAGE & DISCOUNT CO v. PALATINE INS. CO., LIMITED, 
OF LONDON, ENGLAND. 6 Div. 274. 
Supreme Court of Alabama. Jan. 12, 1933. 
Rehearing Denied Jan. 27, 1933. 
145 Southern Reporter 490, 
INSURANCE. 
‘reement to renew insurance, made anterior to or contemporaneous with is- 
ance of policy, is ineffectual, unless incorporated in policy (Code 1923, $ 8371) 
‘or other cases, see Insurance, Dec. Dig. § 145[1].) 


ent to renew fire policy, being subsequent to issuance of policy, held 
lot controlled by statute prohibiting making of agreement regarding policy con- 
tract other than expressed in policy issued thereon (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


3. INSURANCE. 


\ction for breach of agreement to renew fire policy, made with understanding 
mortgagee would pay premiums if owner of premises refused, could not be main- 
tained without averment owner was party to agreement and refused to pay pre- 


mitims 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 
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4. INSURANCE. 

Renewal of. policy is new contract of insurance as regards requirement of my- 
tual assent and new consideration (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

6. INSURANCE. 

Provisions in fire policy relating to mortgagee’s right to pay premiums in case 
of insured’s failure to do so related to existing policy, and did not renew policy, 
in absence of renewal contract. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

Appeal from Circuit Court, Jefferson County, Bessemer Division; Gardner 
Goodwyn, Judge. 

Action for breach of agreement to insure by the City Mortgage & Discount 
Company against the Palatine Insurance Company, Limited, of London, England. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

J. C. B. Gwin, of Bessemer, for appellant. 

Huey, Welch & Stone, of Bessemer, for appellee. 

Anperson, C. J. 

The defendant, appellee here, issued a fire insurance policy to Young McCray 
upon a certain building for a period of three years beginning the 2d day of May, 
1927, and expiring May 2, 1930. The building is alleged to have been destroyed 
by fire June 7, 1931, more than a year after the expiration of the policy. The 
policy contained a clause in standard form making the loss payable to this ap- 
pellee, as mortgagee, as its interest might appear. 

The counts to which the demurrers were sustained proceed upon several the- 
ories: First, upon a breach of contract for a failure to renew the insurance for a 
period of three years under an agreement anterior to or contemporaneous with 
the issuance of the policy; second, for the breach of a contract and for the neg- 
ligent failure to renew the policy under an agreement between the appellant mort- 
gagee and an agent of the defendant to renew the policy made after the issuance 
of the policy but before the same expired; and, third, for the breach of a con- 
tract, express or implied, arising out of a local custom as to renewals of existing 
fire insurance policies. 

[1] The agreement relied on under the first theory, being anterior to or con- 
temporaneous with the issuance of the policy, was ineffectual, unless incorporated 
in and made a part of the policy. Section 8371 of the Code of 1923. 

[2-4] The agreement set out under the second theory of the case, being sub- 
sequent to the issuance of the policy, was not controlled by said section 8371 of 
the Code 1923. As to whether or not such a contract could be by parol, or the 
agent averred had the authority to hind the company, or it was a mere option, are 
questions we may pretermit as the action of the trial court in sustaining the de- 
murrer to these counts must be affirmed for another reason. These counts set up 
an express agreement between the plaintiff and an agent of the defendant for a 
renewal of the existing policy upon the expiration of same for a like period with 
the understanding that the defendant was to look to the owner, Young McCray, 
for the payment of the premium, but plaintiff would pay it on demand if said 
Young McCray refused to do so. There is no averment that McCray, the insured, 
and owner of the property, was a party to this agreement or was bound thereby, 
or that the plaintiff had the authority to bind said MeCray by such an agreement. 
A renewal is, in effect, a new contract of insurance, especially when not provided 
for in the original policy, at least in the sense that it requires the mutual assent 
of the parties and a new consideration. The agreement to renew must have all 
the essentials for a valid contract. 26 C. J. 109, § 108. These counts not only fail 
to aver that McCray was a party to the agreement, but count 5 fails to charge 
that McCray refused to pav the premium which is averred as a condition prece- 
dent for the plaintiff's liability for same. 


[5] Whatever may be the rule in some other states, it is settled in Alabama 
that custom or usage cannot be looked to to prove or establish a contract. The 
customs, usages, and course of dealings in a business may sometimes be looked to 
in a similar business to explain or aid in the interpretation or construction of a 
contract; but never to prove that a contract has been entered into. E. Goddard 
& Sons v. Garner Bros., 109 Ala. 98, 19 So. 513; Mallory S. S. Co. v. Druhan, 17 
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Ala. App. 365, 84 So. 874. The trial court did not err in sustaining the demurrers 
to amended counts 4, 5, and 6 of the complaint. 

[6] The quotation in count 5, from the policy, as to the plaintiff's right to 
pay premiums in case of the failure of the insured to do so upon demand of the 
defendant, relates to premiums on the existing policy, and did not operate to re- 
new the policy in the absence of a contract to do so, and as to which the insured 
was a party to said renewal agreement. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Thomas, Brown, and Knight, JJ., concur. 


UNION FIRE INS. CO. OF PARIS, FRANCE, v. RYALS. 6 Div. 225. 
Court of Appeals of Alabama. Nov. 1, 1932. 
Rehearing Denied Jan. 10, 1933. 
145 Southern Reporter 503. 
2 INSURANCE. 
Whether at time insured made proof of loss she knew that another set fire 
to house, or had only heard of such other’s confession, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


3. INSURANCE. 

Proof of loss filed in office of local agents of insurer, with clerk who deliver- 
ed it to manager, was sufficient notice to insurer located in France. 

(For other cases, see Insurance, Dec. Dig. § 538.) 

Appeal from Circuit Court, Jefferson County; R. B. Carr, Judge. 

Action on a policy of fire insurance by Ada Ryals against the Union Fire In- 
surance Company of Paris, France. From a judgment for plaintiff, defendant ap- 
peals. 

Reversed and remanded. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 

Prosch & Prosch, of Birmingham, for appellee. 

SAMFORD, J. 

There are in this record some eighty-five assignments of error, which are 
presented in ten propositions of law in appellant’s brief. It is obvious that to 
treat each assignment of error in this opinion would entail much useless labor 
and extend the opinion to unnecessary length. This is evidently the position taken 
by appellant in grouping its contentions under the ten heads as indicated in 
its brief. 

[1] Under proposition II appellant states the proposition that: One who dis- 
claims familiarity with a piece of real property, or who testified that he does not 
know the value of land in that neighborhood, should not be allowed to testify as 
to its value. This is a correct statement of the law as decided in Adler & Co. v. 
Pruitt, 169 Ala. 213, 53 So. 315, 32 L. R. A. (N. S.) 889, and other cases; but the 
tule does not apply where, as in this case, the witness testifying, testifies as to a 
familiarity with the property and as to its value. The weight of such evidence is 
for the jury. 

[2] Appellant cites many authorities and argues at length that defendant was 
entitled to the affirmative charge on its plea 5, which, after setting up the pro- 
visions of the policy as to fraud and false swearing, averred that plaintiff after 
the loss swore in writing that the origin of the fire was unknown to her, when it 
was admitted that at the time she filed the proof of loss, she knew that one John 
Thomas had confessed to having set fire to the building. “A false answer as to 
any matter of fact material to the inquiry, knowingly and willfully made with in- 
tent to deceive the insurer, would be fraudulent.” Tubb v. Liverpool & London & 
Globe Ins. Co., 106 Ala. 651, 17 So. 615, 617. If, therefore, plaintiff knew that 
Thomas set fire to the house and in making proof of loss she swore she did not 
know, this would be fraud. But, if she had only heard of the confession of 
Thomas, such hearsay would not justify plaintiff in swearing that she knew that 
Thomas did burn the house. This was one of the points litigated in this case and 
was on the facts a question for the jury. 


[3] We are also of the opinion that the evidence is such as to prove the gen- 
eral agency quoad hoc of Manly & Co., and that notice and proof of loss filed 
with Manly & Co., the local agents of defendant, was sufficient notice to defend- 
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ant. The law is as is stated by us in Royal Ins. Co., Limited, v. Egg zleston, 19 
Ala. App. 638, 99 So. 828, but in that case the notice stopped with the clerk in the 
office, while in the instant case, Manly, the manager of Manly & Co., the agent of 
defendant, admits that the notice came to his hand. Whether the clerk in Manly 
& Co.’s office acted for plaintiff or Manly in delivering the written proof of loos 
to him is of no moment; in either event she acted as a conduit and the notice 
reached a responsible agent of defendant. 

[4, 5] The principal insistence of error is that the court should have gran ted 
the defendant’s motion for a new trial on account of the weight of the evidence in 
its favor. We enter into a consideration of this question fully conscious of the 
presumptions in favor of the verdict of the jury and the weight to be given to 
the ruling of the trial judge before whom the hearing was had as declared in 
Cobb v. Malone, 92 Ala. 630, 9 So. 738, and.the many decisions of the Supreme 
Court and of this court following the rule there stated. But, there is another rule 
just as well established by precedent and which is grounded in justice and rigitt; 
that the appellate courts will grant a new trial where the verdict is contrary to th 
great weight of the evidence and where the court is convinced that the verdict is 
wrong and unjust. American National Insurance Company vy. Rosebrough, 207 
Ala. 528, 93 So. 502; Mutual Life Insurance Company vy. Mandelbaum, 207 Ala. 
234, 92 So. 440, 29 A. L. R. 649; Twinn Tree Lumber Company y. Day, 181 Ala, 
505, 61 So. 914. The defendant sought to prove that the plaintifi hired one Tho- 
mas to set fire to the building described in the policy. There was evidence tend- 
ing to prove that fact and we think overwhelming to overcome the denial of 
plaintiff that she did not do it. The testimony of Thomas that he burned the 
house is not questioned. It is unquestioned that he had no interest or motive in 
doing so, unless it was for the reward which he testified was to: be paid him by 
plaintiff for performing the act. The testimony of Thomas was corroborated at 
every point, except the actual conversation between Thomas and plaintiff. On the 
other hand, the testimony of plaintiff is full of contradiction, uncertainties, and 
evasions, impressing the court that it was in a large part fabricated. Couple this 
with the surrounding circumstances, the condition of the property, the pecuniary 
interest of plaintiff, her reputation of being a bootlegger, which of itself stamps 
her as a member of a class opposed to law and order, we are of the opinion that 
the verdict was wrong and unjust and that the trial court erred in refusing 
grant the motion for a new trial. 

Reversed and remanded 


ERLIN v. NATIONAL UNION FIRE INS. CO. S. F. 14351. 
Supreme Court of California. Jan. 31, 1933. 
18 Pacific Reporter (2d) 660. 
INSURANCE. 

Where company notified insurer that no insurance would be placed if broker 
theretofore negotiating for company received any commission, whereupon negotia- 
tions were discontinued, and insurance was subsequently placed direct, insurer was 
not liable to broker for commission. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

2. INSURANCE. 

Insurance broker who alleged placing of insurance that entitled him to com- 
mission cannot recover on ground that placing of insurance was prevented by 
fraud of insurer and insured. 


(For other cases, see Insurance, Dec. Dig. § 84[6].) 
3. INSURANCE. ; 

Insurer, acting in good faith, cannot be held liable for broker’s commission 
solely on ground that broker’s client acted in bad faith to prevent placing of 
insurance by broker. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

Preston and Curtis, JJ., dissenting. 

In Bank. 


Appeal from Superior Court, City and County of San Francisco; J. B. Landis, 
Judge. 
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Action by George E. Erlin against National Union Fire Insurance Company. 
From judgment for plaintiff, defendant appeals. 

Reversed. 

Courtney L. Moore and John J. Dailey, both of San Francisco, for appellant. 

Harry I. Stafford and Edward A. Cunha, both of San Francisco (Daniel R. 
Shoemaker, of San Francisco, of counsel), for respondent. 

Per Curiam. 

This is an appeal from a judgment for the plaintiff in an action to recover 
insurance commissions alleged to have been earned by plaintiff and for an ac- 
counting. At the close of the trial, the accounting was had, and judgment for the 
plaintiff was entered in the sum of $13,342.27. 

In January, 1926, the plaintiff learned that West American Finance Company, 
hereinafter called the finance company, was about to change its insurance carrier. 
He approached the officers of that company, and offered to obtain a new insur- 
ance carrier for them in their automobile fing ancing operations. That company gave 
its consent to the plaintiff to go into the insurance market and obtain a pro- 
position for it. Accordingly, about January 21, 1926, the plaintiff called on W. R. 
Cole, an officer of the defendant National Union Fire Insurance Company, a 
Pennsylvania corporation duly licensed to do business in this state. On that day 
W. k. Cole gave to the plaintiff a typewritten proposition addressed to and which 
was submitted to the finance company. That communication set out certain per- 
centages, ranging from 25 to 40, as the commissions payable to the finance com- 
pany on premiums for various types of insurance written at the instance, of that 
company. The plaintiff was also given a paper by Mr. Ccle on which were stated 
certain gross percentages, which, on some types of insurance, were from 5 to 
10 per cent. in excess of the percentages stated in the letter of January 21st to 
the finance company. It was the evident purpose of the second paper to submit 
to the plaintiff certain overriding commissions, which would be paid to him on 
business coming from the finance company. During the same period, the finance 
company was contemplating the establishment of an insurance department, and 
the plaintiff had been offered, and was considering, a position at a salary of 
$6,000 per annum to manage that department. When Mr. Haines, the general 
manager of the finance company, learned that the plaintiff was also negotiating 

e defendant 4 n overriding commission, he ohjected to the same on the 
ground that the plaintiff could not well serve both companies at the same time. 
Further negotiations led to further dissatisfaction. Mr. Haines then notified the 
defendant that his company would ple uce no insurance with the defendant if the 
plaintiff were to receive any commission thereon. Whereupon the negotiations were 

an end so far as the plaintiff was concerned. 

Later on, under date of April 1, 1926, a a contract was entered into between the 
finance company and the defendant calling for percentages payable to the finance 
company in substantially the same amounts as originally submitted to it by the 
defendant and pursuant to which the defendant issued policies at the instance of 
the finance company from the date of the contract until November 1, 1926. In 
connection with this business, the finance company designated one Barry, an 
insurance broker, as the one to whom any overriding commissions should be paid. 
The commissions payable to the finance company and to Barry were paid to them, 
respectively, on all policies written under the contract of April 1, 1926. 

There is no substantial conflict in the evidence, and the facts hereinabove 
stated are without dispute. It may be said that the agreement alleged by the 
plaintiff, and it is not seriously disputed that the only agreement proved, is that 
the plaintiff should be entitled to overriding commissions from the defendant, only 
in the event that he bring about the contract between the defendant and the 
finance company as the agent or broker in the transaction recognized as such by 
both parties to the contract. The evidence adduced fairly supports no other con- 
clusion. 


1-3] It was alleged in the complaint that the plaintiff brought about and 
consummated the agreement between the defendant and the finance company under 
which the latter company agreed to place its insurance with, and which was 
thereafter placed with, the defendant. There is no evidence in the record sufficient 
to support this allegation. Performance was not proved, but, as an excuse for 
nonperformance, the court found that ‘the plaintiff had performed all things by 
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him to be performed under the agreement between the plaintiff and the defendant, 
“and the court finds that such performance was attempted to be prevented by the 
sham, fraud and pretense of the defendant individually and in conjunction with 
the West American Finance Company in an attempt to deprive the plaintiff of 
his right to commissions that would accrue to plaintiff under the agreement be- 
tween plaintiff and defendant.” The issues of sham, fraud, and pretense were not 
tendered by the plaintiff, and there is nothing in the pleadings to suggest them, 
and the findings of the court thereon constitute the only support for the conclusion 
of law and the judgment. Furthermore, there is no evidence in the record to 
support the findings thereon. This is certainly true so far as the defendant is 
concerned, and, in so far as the finding applies to the finance company, it is 
based on conjecture and surmise to the effect that the finance company acted in 
bad faith in refusing without sufficient cause to authorize or permit the plaintiff 
to consummate the transaction. Assuming that the conduct of the finance company 
amounted to bad faith, such bad faith on its part alone would not justify a 
judgment against this defendant on that ground. 


It is an admitted fact that the plaintiff did not, at all the times involved in 
the controversy, possess an insurance broker’s license as required by section 633a 
et seq. of the Political Code, and that during the negotiations in January, 1926, 
and until May 10, 1926, he did not have a license to act as the agent of the 
defendant company. There is much argument in the briefs as to whether, under 
these facts, the plaintiff was entitled to sue. These questions it is unnecessary to 
determine, because, on the merits, the plaintiff is not entitled to recover. 

The judgment is reversed. 


We dissent: Preston, J.; Curtis, J. 


NEWARK FIRE INS. CO. v. SMITH et al. No. 21429. 
Court of Appeals of Georgia, Division No. 2. Jan. 11, 1933. 
167 Southeastern Reporter 345. 
INSURANCE. 

Petition on instrument declared on as fire insurance contract, but silent as t 
duration of risk, stated no cause of action, although setting up that it was general 
custom that standard fire policies were for one year. 

(For other cases, see Insurance, Dec. Dig. § 153.) 


Error from City Court of Macon; C. H. Hall, Judge. 

Suit by H. G. Smith and others against the Newark Fire Insurance Company. 
Judgment for plaintiffs, defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Reversed. 

Conforming to answers to certified questions in 167 S. E. 79. 

Spalding, MacDougald & Sibley, of Atlanta, and Hall, Grice & Bloch and 
Ellsworth Hall, Jr., all of Macon, for plaintiff in error. 

Jones, Jones, Johnston & Russell and Mallory C. Atkinson, all of Macon, for 
defendant in error. 

Syllabus Opinion by the Court. 

Surron, J. 

This was a suit on an instrument as a contract of fire insurance, which was 
silent as to the duration of the risk. The plaintiff set up that it was the general 
custom that standard policies of fire insurance were for one year. To this suit 
the insurance company demurred on the ground that no cause of action was 
stated against it. The court overruled the demurrer, and to this judgment the 
insurance company excepted pendente lite. The case went to trial, and the trial 
resulted in a verdict in favor of the plaintiff. The insurance company moved for 
a new trial, which was overruled, and to this judgment it excepts. Under the 
answers of the Supreme Court to questions certified to it by this court in this 
case, the trial court erred in overruling the demurrer to the petition. Newark 
Fire Insurance Co. v. Smith, 176 Ga. ——, 167 S. E. 79. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 
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STONER et al. v. FIRST AMERICAN FIRE INS. CO. OF NEW YORK. 
No. 41797. 
Supreme Court of Iowa. Feb. 7, 1933. 
246 Northwestern Reporter 615. 
1. INSURANCE. - rind 

Under provision avoiding policy for change, other than by insured’s death, in 
his interest, title, possession, or use of subject of insurance, unless otherwise pro- 
vided by agreement of insurer, where insured owner assigned interest in policy 
to one to whom he previously deeded property, policy would be void unless in- 
surer consented thereto. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

2, INSURANCE. 

Burden was on plaintiff in action on fire insurance policy to show authority of 
defendant’s agent to enter on policy defendant’s consent to assignment of plain- 
tif’s interest therein. 

(For other cases, see Insurance, Dec. Dig. § 110.) 

3. INSURANCE. 

Testimony that agent, entering on fire insurance policy insurer’s consent to 
assignment of insured’s interest therein, was merely soliciting agent without au- 
thority to do so, held admissible in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 110.) 

5. INSURANCE. , ; 

Whether insurer waived requirement of fire insurance policy that insured 
furnish affidavit, stating facts showing cause and extent of loss, within sixty days 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

7. INSURANCE. :; 

It will not be assumed, in absence of evidence, that insurance agent is more 
than soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 110.) 

8. INSURANCE. 

Scope and extent of insurance agent’s authority is shown, not merely by his 
title and written commission or credentials, but by business he is permitted to 
and does do in insurer’s name, or with latter’s apparent acquiescence and consent. 

(For other cases, see Insurance, Dec. Dig. § 101.) 

9. INSURANCE. 

Fact that insurance agent is permitted or reauired to countersign policies 
does not authorize him to hind insurance company by insurance contract; such 
fact not being evidence that he is more than soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 110.) 

10. INSURANCE. 

Insurance company’s soliciting agent, not furnished blank policies nor em- 
powered to pass on risks or make insurance contracts, cannot bind company by 
written consent on back of policy to assignment of insured’s interest therein. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

11. INSURANCE. 

Burden is on plaintiff, in action on fire insurance policy, to show that defend- 
ant’s agent had authority to bind defendant by his act. 

(For other cases, see Insurance, Dec. Dig. § 110.) 

12. INSURANCE. 

Whether insurance agent was recording agent or mere soliciting agent, with- 
out authority to enter on fire insurance policy insurer’s consent to assignment of 
instred’s interest therein, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

Appeal from District Court, Union County; Geo. A. Johnson, Judge. 

Suit on a fire insurance policy. From a verdict of the jury and judgment en- 


tered thereon, defendant appeals. 
Reversed. 
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Kenneth H. Davenport, of Creston, for appellant. 

O. M. Slaymaker and R. E. Killmar, both of Osceola, for apps 

ALBERT, J. 

On March 19, 1931, one James Fadden was the owner of a two-story dwelling 
house in the town of Prescott, Iowa, and on that date defendant issued an insur. 
ance policy on said property in the amount of $4,500. On April 25, 1931, Fadden 
deeded this property to J. H. Stoner by warranty deed, and on May 16, 1931, Fad- 
den made @ written assignment of all of his interest in this policy to said J, H 
Stoner, and a purported consent of defendant company to said assignment was iy, 
writing entered on or attached to said policy, signed by R. F. Sullivan, alleged 
agent of the defendant. 

{1} The first question raised on this appeal presents itself at this point 
Among other provisions of the policy is that the policy shall be void if any 
other than by death of the insured, whether by legal proceedings, judgment, 5 
untary act of the insured or otherwise, takes place in the interest, title, posses- 
sion, or use of the subject of insurance, unless otherwise provided by agreement 
of the company. Under this provision, when Fadden assigned his interest in the 
policy to Stoner, the policy would be void unless the defendant company consent- 
ed thereto, and the burden of proof was on the plaintiff to establish such con- 
sent. 


lees, 


[2] Plaintiff insists that he has sustained this burden because there is a writ 
ten consent attached to the policy, signed iy R. F. Sullivan, as agent for the com- 
pany. It was the cuty of the plaintiff to show that Sullivan had authorit; 
ter this consent on the policy, and he attempted so to do. 

[3] The defendant, in attempting to meet this showing of the plaintiff, offer- 
ed testimony to show that the alleged agent was merely a soliciting agent, and 
had no power or authority to enter such consent to the assignment of the policy, 
and the court sustained an objection of the plaintiff to said offered line of proo 
on this question, and it is to such action of the court that the appellant objects. 

Plaintiff insists that there was no error at this point, because the defendant 
was allowed to give some testimony bearing on this question. A careful review 
of the record, however, shows that the court did not allow the defendant to pro- 
duce such testimony as it had bearing on this question, and here the court erred 


[4] II. When the witness, Sullivan, was testifying in behalf of the defendant 


to en 


company, inquiry was made as to a certificate of authority which he had from 
the company; and he testified that he at one time had such certificate of author- 
ity and had filed the same away in his desk, but when he made search therefor, 
when asked by the attorneys to produce the same, it had gotten lost. The de- 
dendant then offered to prove that this authority was substantially in the follow- 
ing form: “Be it known that R. F. Sullivan of Afton, County of Union, State of 
Iowa, has been appointed, and by these presents duly constituted agent of the 
First American Fire Insurance Company of New York until the -———— day of 

— 19————, with power to receive written applications for insurance 
within the State of lowa, and to forward them with the premiums therefor to 
the home office of the company subject to the rules and regulations of the com- 
pany and to such instructions as may from time to time be given by its officers, 
and the authority hereby conferred is subject to revocation by the company at 
any time it may elect so to do.” 

Objection was made thereto on the ground that this was secondary evidence, 
and there had not been any proper evidence to show that the original or a duly 
authenticated copy or a signed copy is not in possession of this defendant. The 
court, in sustaining the objection, said: “It is quite probable, in fact very certain 
it seems to me, that the Company would at least retain a copy or endeavor to 
show by some means exactly what this instrument contained. There is no show- 
ing whatever that defendant has no true copy.” 

The showing here made is sufficient as to the loss of the writing in question, 
and the court should have overruled this objection instead of sustaining it. See 
Postel vy. Palmer, 71 Iowa, 157, 32 N. W. 257; Watson v. Richardson, 110 Towa, 
673, 80 N. W. 407. 


) 
(5] III. Defendant insists that it is not liable hecause plaintiff did not, wi 
days from the date of the loss, furnish the company with notice thereof im 
writing, accompanied by an affidavit stating the facts as to how the loss occurred 
and the extent thereof, so far as the facts were within his knowledge. 


sixty 
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Evidence shows, beyond dispute, that the company received notice of the 
loss, but there was no affidavit stating the facts as to how the loss occurred, ete. 
Evidence was introduced, however, from which the jury might find that the com- 
pany had waived this requirement as to proof of loss. See Green vy. Des Moines 
Fire Insurance Co., 84 Iowa, 135, 50 N. W. 558; Griffith v. Anchor Fire Ins. Co., 
143 Iowa, 88, 120 N. W. 90; Havirland v. Farmers’ Insurance Co., 204 Iowa, 335, 
213 N. W. 762. 

[6] Numerous letters were offered which passed between Stoner and Sullivan, 
which were admitted in evidence. If the jury should find from the evidence that 
livan was in fact a recording or general agent of the company, then these let- 

‘rs would be admissible and binding on the company, and, so long as the ques- 
tion of the character of Sullivan’s agency was a question for the jury, these let- 
ters were admissible; but they should be protected by an instruction in event 
Sullivan were found to be only a soliciting agent. 

The same is true as to certain conversations hetween Stoner or Raitt, the 
holder of the mortgage, and Sullivan. 

IV. One other question is raised, and that is whether plaintiff made a prima 
facie showing as to the fact that Sullivan was a general or a recording agent for 
the company. We have laid down some principles of law governing the deter- 
mination of this matter. 

[7| In the first place, in the absence of evidence, it will not be assumed that 
the insurance agent is more than a soliciting agent. Murphy v. Continental Ins. 
Co., 178 Iowa, 375, 157 N. W. 855, L. R. A. 1917B, 934. 

[8] The scope and extent of the agent’s authority is shown not merely by re- 
ference to his title or to his written commission or credentials, but by the business 
which he is permitted to do and perform, and does do and perform in the com- 
any’s name or by its apparent acquiescence and consent. Johnson v. Farmers’ 

. Co., 184 Towa, 630, 168 N. W. 264. 

{9] The fact that an agent is permitted or required to countersign policies 
ssued by an insurance company does not confer upon him power to bind the 
company by a contract of insurance, and is not evidence that he was more than a 
soliciting agent. Armstrong v. State Ins. Co., 61 Iowa, 212, 16 N. W. 94. 

{10] A soliciting agent of an insurance company who is not furnished with 
blank policies, with the power to pass on risks or make contracts of insurance, has 
no authoritv, by virtue of such agency, to bind the company by consenting in 
writing on the back of a policy to the assignment thereof. Strickland v. Council 
Bluffs Ins. Co., 66 Iowa, 466, 23 N. W. 926. 

{11] The burden is on the plaintiff to show that the agent had authority to 
the company in respect to the acts performed by him. Strickland v. Council 
Bluffs Ins. Co., supra. 

[12] In the light of these rules we have read this record and conclude that 
the question of whether or not plaintiff has established, as he alleges, that Sulli- 
an was a recording agent, was a question of fact for the jury. 

The question of the relationship between Sullivan and the company, and also 
the question of whether the company waived proof of loss, being questions for 
the jury, the court, of course, was right in its ruling in refusing to direct a ver- 
lict in favor of the defendant. 

For the errors herein pointed out, this case must be reversed. 

Kindig, C. J., and Evans, Stevens, Donegan, Kintzinger, and Utterback, JJ., 
concur, 


} 
ul 


heat 


MILLER v. POWERS & TUTTLE, Inc. No. 4455. 
Court of Appeal of Louisiana. Second Circuit. Feb. 6, 1933. 
145 Southern Reporter 718. 
1. INSURANCE. 


Insured’s petition alleging fire policy was issued by defendant as authorized 
agent of named insurer and that policy was in force at date of fire, but not 
alleging that agent personally bound itself or exceeded authority without exhibit- 
aa power, held not to state cause of action against agent (Rev. Civ. Code, arts. 
3012, 3013). 


(For other cases, see Insurance, Dec. Dig. § 93.) 
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Appeal from Ninth Judicial District Court, Parish of Rapides; Leven L, 
Hooe, Judge. 

Suit by Lawrence M. Miller against Powers & Tuttle, Incorporated. From a 
judgment sustaining an exception of no right or cause of action, plaintiff appeals, 

Affirmed. 

Peterman, Dear & Peterman, of Alexandria, for appellant. 

Hawthorn, Stafford & Pitts, of Alexandria, for appellee. 

Drew, J. 
an [1] The appellant in his brief correctly states the case and his contentions as 
ollows: 

“This suit is here on appeal perfected by the plaintiff from a judgment ren- 
dered by the District Court sustaining an exception of no rgiht or cause of action. 

“The petition alleges that the defendant, Powers & Tuttle, Incorporated, is 3 
private corporation organized under the laws of Louisiana with its domicile in the 
City of Alexandria, and is indebted unto the plaintiff in the sum of $1000.00, 
subject to a credit of $9.50. 


“The allegation is that the defendant represents, as agent, a number of fire 
insurance companies with authority to bind them, and that on December 12, 1930, 
issued in favor of the plaintiff, and upon his application, a policy of fire insurance 
in the Pacific Fire Insurance Company, of New York, covering certain house- 
hold and kitchen furniture contained in the premises No. 1206 Magnolia Street 
in Alexandria, and that the policy insured the plaintiff against damages by fire 
in the sum of $1000.00 from the date of its issuance, December 12, 1930, to 
May 17, 1931, said policy being No. FW-20051. 

“The petition further alleges that before the date that said policy expired the 
defendant, still having authority to bind the aforesaid company, in the usual 
course of its business and pursuant to the custom common among other agencies 
representing fire insurance companies, issued another policy to your petitioner 
similar in all respects to the expired policy No. FW-20051, being for the same 
amount, in the same company, containing the same covenants, for the same length 
of time, covering the same furniture contained in the same premises as described 
in said policy No. FW-20051; and that said defendant, immediately after the 
issuance of said policy, gave to plaintiff written notice of the execution thereof, 
said notice stating that a policy had been issued in his favor; that it was ac- 
companied by a written statement or bill for $9.50, this being the amount of the 
premium on said policy; and giving the number of the new policy, requesting 
plaintiff to call at the ofice of Powers & Tuttle and receive said policy. 

“It is further alleged that the furniture covered by the policy, together with 
the house in which it was contained, was totally destroyed by fire on September 
9, 1931. There is a document annexed to the petition containing a list of the 
furniture valued at $1882.00. 


“The petition then states that immediately after the fire the fact of the loss 
was communicated to the defendant, and although plaintiff was ready and willing 
to submit proof of said loss, such proof was neither asked for nor required, and 
the defendant has since said date persistently refused, without just or legal cause, 
to pay plaintiff for the aforesaid loss. 


“There was a further allegation that the policy was in full force and effect 
on the date of said fire, and no notice that same was ineffective or that it had 
been cancelled or avoided as required by the terms of the policy itself and as 


required by all fire insurance companies operating in the State of Louisiana had 
been sent to the plaintiff. 


“The petition further asserts that the policy was issued without prepayment of 
the premium and that defendant, instead of requiring the plaintiff to pay the 
premium in money, extended credit therefor, sending to him monthly bills or 
statements of the same from the date the policy was issued until September Ist, 
a few days before the fire, and that the defendant at no time previous to the 
date of the fire demanded that plaintiff pay said premium or notified him that the 
policy would be canceled for non-payment thereof. 


“The petition also alleges that since the date of the fire the plaintiff has 


tendered to the defendant the $9.50, amount of the premium, which tender was 
declined.” 
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It is clear that the exception of no right and no cause of action was correctly 
sustained. 

[2] Appellant alleged that defendants were the agents of Pacific Fire Insur- 
ance Company of New York and had authority to bind said insurance company ; 
that they did bind said insurance company; and that the policy was in force and 
effect at the time of the loss by fire. Under what authority appellant contends 
that the defendants, agents, are bound we are at a loss to discover. He does not 
allege that the defendants, agents, entered into a personal guarantee to pay the 
insurance or that they personally bound themselves. He does not allege the agents 
exceeded their authority without exhibiting their power, and without such allega- 
tions, there can be no right or cause of action against the agents of a disclosed 
principal. Articles 3012 and 3013 of the Revised Civil Code; A. Lorenze Company 
y. Wilbert, 165 La. 247, 115 So. 475. 

Appellant claims as authority for this suit the case of Jackson v. Petrie & 
McFarland, 17 La. App. 500, 133 So. 476, reversed by the Supreme Court in 173 
La. 593, 138 So. 113 (the reversal being on facts). He has overlooked the fact 
that in the cited case the agents refused to disclose their principal, and for that 
reason suit was filed against the agents. Not so in the case at bar, for appellant 
set out in his petition the principal, Pacific Fire Insurance Company of New York, 
and alleged the policy of insurance was issued by it through its agents and is in 
force and effect. 

The judgment sustaining the exception is correct and is affirmed, with costs. 


ROWLAND et al. v. BOSTON INS. CO. No. 17616. 
Kansas City Court of Appeals. Missouri. Nov. 21, 1932. 
Rehearing Denied Dec. 12, 1932. 
55 Southwestern Reporter (2d) 1011. 
1. INSURANCE. 

In action on mortgage clause of fire policy, instruction that plaintiffs could 
not recover if deed of trust was executed to prevent insured’s creditors taking 
under execution held properly refused. 

The instruction that, if jury believed that alleged deed of trust was 
executed by insured for purpose of incumbering property so that her 
creditors could not take it under execution, and that no consideration in 
fact existed for deed of trust, plaintiffs could not recover, was properly 
refused, because, even if note and deed of trust were without consideration 
and were given to defeat insured’s creditors, obligation was valid as bhe- 
tween parties and as to all the world except creditors or defrauded sub- 
sequent purchasers. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. 

That deed of trust was without consideration and given to prevent insurer’s 
creditors from procuring execution would constitute no defense to insurer sued on 
mortgage clause of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

3. INSURANCE. 

Grantee under trust deed suing on mortgage clause of fire policy held not 
required to prove consideration. 

Insurer’s contention that, because mortgage clause provided that 
grantee under trust deed or his assignees were insured “as their respective 
interests may appear,’ and because such a clause makes mortgagee 
simple appointee of mortgagor to receive proceeds to amount of mort- 
gagee’s interest, grantee under trust deed was entitled to recover only 
amount of his interest in the property, and was therefore required to show 
consideration for mortgage, could not be sustained because conveyance was 
not void even if made without consideration and solely for purpose of 
defrauding a possible judgment creditor, but would be void only at elec- 
tion of creditors of grantor under trust deed and subsequent defrauded 
purchasers. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
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10. INSURANCE. 

In action on mortgage clause of fire policy, instruction held not erroneous as 
telling jury to find for plaintiffs in amount of loss sustained by plaintiffs instead 
of amount due under mortgage. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

14. INSURANCE. 

In action on mortgage clause of fire policy, evidence of agreement that war- 
ranty deed executed as security was not to be delivered, but was to be destroyed, 
held properly admitted to overcome presumption of delivery arising from recorda- 
tion thereof and as part of res geste. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from Circuit Court, Randolph County; A. W. Walker, Judge. 

Action by W. A. Rowland, trustee, and another against Boston Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Hogsett, Smith, Murray & Trippe, of Kansas City, and Hunter & C! 
Moberly, for appellant. 

Harry J. Libby, of Shelbina, C. F. Hale, of Bevier, and J. H. Whitecotton, of 
Paris, for respondents. 

BLAND, J. 

This is an action upon a mortgage clause of a fire insurance policy. There 
was a verdict and judgment in favor of plaintiffs in the sum of $2,500.00. Defend- 
ant has appealed. 

The facts show that one Zelva Smith was the owner of a business building 
situated in the city of Macon and occupied by herself and her partner, one Burris, 
They operated a wholesale confectionery business in the building under the trade 
name of Burris & Company. On April 6th, 1929, defendant issued to Miss Smith 
a policy of fire insurance in the sum of $2,500.00 upon the building. The premium 
for the whole term of three years was paid in advance. On October 28th, 1929, 
Miss Smith executed and delivered to plaintiff, C. F. Hale, her promissory note 
in the sum of $2,500.00, due on or before five years after date, bearing six percent 
compound interest from date and on the same day gave Hale a deed of trust upon 
the property insured to secure said note. On the day that she gave Hale the note 
and deed of trust she caused the local agent of defendant to attach a mortgage 
clause, in favor of Hale, to the policy, making the loss, if any, payable “to the 
insured and C. F. Hale or Assigns as their respective interests may appear, sub- 
ject, nevertheless, to ail the terms and conditions of the policy.” On November 
29th, 1929, a fire occurred damaging the building in an amount in excess of the 
amount of the policy. 

The evidence further shows that shortly after the policy was taken out by 
Miss Smith she was sued in an alienation of affection suit, which was settled and 
dismissed about the first of the year 1930. It was the contention of the defendant 
at the trial of the present suit that as soon as that suit was brought against Miss 
Smith she sought to convey and encumber her property so as to avoid having 
it levied upon in case the suit went against her; that in pursuance of this course 
she conveyed the property insured to her brother by warranty deed on October 
10th, 1929, and that, having so conveyed the property, the provisions of the polic 
providing that it should be void if the interest of the insured be other than un- 
conditional and scle ownership or if anv change other than that of the death of 
the insured, should take place in the interest, title, or possession of the subject 
of insurance, were violated. It was also claimed by the defendant that the en- 
cumbrance given by Miss Smith to Hale was without consideration. This is based 
solely on the contention that it was mortgaged to him to defeat a possible judg- 
ment creditor. 


The facts surrounding the execution of the warranty deed mentioned show 
that Garfield Arthur Smith and Zelva Smith are brother and sister; that in 
February, 1927, they settled their father’s estate and in pursuance of this settle- 
ment Zelva Smith executed and delivered to her brother an unsecured note tor 
$2,600.00; that after she went into the wholesale confectionery business in Macon 
her brother requested her to give him some security for his note and for this 
purpose suggested that she give him a warranty deed on the store building and 
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a second deed of trust on the farm, which she then owned, that they had inherited 
from their father, it being the intent that the warranty deed, as well as the second 
deed of trust, be used as security or mortgages for the payment of the said 
$2,600.00 note. Miss Smith consented to the plan and on October 10th, 1929, called 
by telephone the plaintiff, C. F. Hale of Bevier, who was her cousin, a lawyer 
and a notary public, and instructed him to prepare a second deed of trust on the 
farm in favor of her brother to secure the said $2,600.00 note and, also, to pre- 
pare a warranty deed to her brother covering the store building. Hale prepared 
the papers and mailed them to Miss Smith at Macon. She then signed and ac- 
knowledged them and put them on the flat top desk in the office of Burris & 
Company. Later that day she had another telephone conversation with Hale in 
which she told him that the warranty deed was to be used as a mortgage to secure 
the payment of the $2,600.00 note. Hale advised her that a warranty deed was not 
the proper form of security and suggested that he would prepare a quitclaim deed 
from her brother and his wife to Miss Smith for the purpose of removing the 
cloud of the warranty deed, Hale being under the impression that the warranty 
feed had been placed of record. 

On the following day (October 14th) Miss Smith, her brother and his wife, 
Hale and Burris met at the office of Burris & Company, Hale bringing with him 
the quitclaim deed which he had prepared. Hale, in the presence and hearing oi 
both Miss Smith and her brother, stated that the warranty deed was not the 
proper form of security to use and advised against its use and Miss Smith and 
her brother then agreed that they would not use the warranty deed for any pur- 
pose but would destroy it and that the brother would accept the second deed of 
trust on the farm as his sole security for the $2,600.00 note. Thereupon, Garfield 
Arthur Smith and his wife signed and acknowledged the quitclaim deed before 
Hale, as notary, who was still, at that time, under the impression that the war- 
ranty deed had been recorded. Garfield Arthur Smith then delivered the quitclaimn 
deed to Miss Smith and she delivered to him the deed of trust. These papers were 
then placed on the desk in the office of Burris & Company. The warranty deed 
which lay on the desk during all of this time was not handled by any one that 
day, except as hereinafter stated. It was not delivered by Miss Smith to her 
brother. In fact, he did not see it. However, before the parties separated the 
subject of recording came up and Garfield Arthur Smith directed his wife to take 
the second deed of trust to the office of the recorder of deeds to record it. Miss 
Smith then requested her sister-in-law to also take the quitclaim deed and record 
it. The sister-in-law then picked up what she believed to be the deed of trust and 
the quitclaim deed and took them to the office of the recorder of deeds and left 
them with him, paying the fee for recording them. 

Several days thereafter Garfield Arthur Smith received by mail from the 
recorder the recorded deed of trust and the warranty deed. This was the first 
time that Garfield Arthur Smith had seen the latter. Realizing that a mistake had 
been made he, at once, mailed the warranty deed to his sister at Macon, inform- 
ing her of the error in recording. Thereafter, Miss Smith had possession of the 
warranty deed and her brother made no claim of ownership of the building, and 
the property remained continuously in the possession of Burris & Company. The 
quitclaim deed was recorded in March, 1930. The agent of the defendant was in- 
formed before the fire as to the mistake in recording the warranty deed and 
stated that it would not affect the insurance in any manner. 

The evidence relative to the giving of the note and mortgage in the sum of 
$2,500.00 te Hale by Miss Smith, shows that Hale represented her as one of her 
attorneys in the alienation suit; that he charged a fee of $1,000.00 for his ser- 
vices and that at the time of the execution of the note and deed of trust he 
loaned her the sum of $1,500.00 in cash. This made a total sum of $2,500.00 that 
she was indebted to him at the time of the execution of the mortgage which 
was given to secure such indebtedness. 

[1, 2] Defendant in making its contention that there was, in fact, no con- 
sideration for the $2,500.00 note and deed of trust points to Hale’s testimony in 
Which he said that he did not check out from any bank the $1,500.00 that he 
loaned Miss Smith but that he might have had it hid in a tin can somewhere. 
Miss Smith testified that she did not deposit the $1,500.00, upon its receipt by her, 
In any bank and had stated, at one time, that the loan was $2,500.00 in cash. 
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— is made of the refusal of defendant’s instruction D, which reads as 
ollows: 

“The court instructs the jury that if you believe and find from the evidence 
that the alleged deed of trust held by plaintiffs was executed by Zelva Smith for 
the purpose of encumbering said property so that her creditors, if any, could not 
take the same under execution, and that no consideration in fact existed for said 
deed of trust, if you so find, then you are instructed that plaintiffs have no claim 
under said policy of insurance and cannot recover in this suit, and your verdict 
shall be for defendant.” 

This instruction was properly refused for the reason that even though the 
note and deed of trust given by Miss Smith were without consideration in that 
they were for the purpose of encumbering her property so as to defeat her 
creditors, the obligation was valid as between the parties thereto and in fact as 
to all of the world, except her creditors or a defrauded subsequent purchaser 
(Reynolds v. Faust, 179 Mo. 21, 28, 77 S. W. 855; Larimore v. Tyler, 88 Mo. 
661, 668; McLaughlin v. McLaughlin’s Adm’r, 16 Mo. 242, 249; Stevenson y. 
Edwards, 98 Mo. 622, 12 S. W. 255; 27 C. J. pp. 653, 654, 655), and even had the 
jury believed that the encumbrance was fraudulent and void as against creditors 
and purchasers they would have been required to find for plaintiff as against de- 
fendant who was a mere insurer (Third Nat’l Bk. v. Yorkshire Ins. Co., 218 Mo. 
App. 660, 267 S. W. 445; Groce v. Phoenix Ins. Co., 94 Miss. 201, 207, 48 S. W. 
298, 22 L. R. A. (N. S.) 732: Steinmeyer v. Steinmeyer, 64 S. C. 413, 42 S. E. 
184, 59 L. R. A. 319, 92 Am. St. Rep. 809; Home Ins. Co. v. Allen, 93 Ky. 270, 
273, 19 S. W. 743; Phoenix Ins. Co. v. Abner Mitchell, 67 Ill. 43; Burson vy. Fire 
Ass’n etc., 136 Pa. 267, 283. 284, 20 A. 401, 90 Am. St. Rep. 919; Rosenstein vy. 
Traders’ Ins. Co., 79 App. Div. 481, 79 N. Y. S. 736; Ayres v. Hartford Fire Ins. 
Co., 17 Iowa, 176, 85 Am. Dec. 553; Baldwin v. Phoenix Ins. Co., 60 N. H. 164, 
166; Treadway v. Mut. Hamilton Ins. Co., 29 Conn. 68; 3 Cooley’s Briefs on Ins. 
pp. 2148, 2184, 2690 [2d Ed.]). 

However, it is said that plaintiffs pleaded that the note and deed of trust was 
a valid and subsisting loan, based upon a valid consideration; that the testimony 
adduced by them at the trial was to this effect and that the jury were required 
to so find in plaintiffs’ instruction No. 1. Neither plaintiffs’ pleadings or their 
instruction No. 1 say anything about a consideration for the $2,500.00 note and 
deed of trust. It is true that, while defendant adduced no testimony on the sub- 
ject, the jury were not required to believe that Hale loaned Miss Smith any 
money or performed any services but, from the testimony, it was within their 
province to arrive at the conclusion that the note and mortgage were without 
consideration and were for the purpose of encumbering the property to defeat a 
possible judgment creditor in the alienation suit. But, even had the jury so found, 
as we have before stated, this would have been no defense. Of course, Hale was 
not to he defeated because his testimony tends to show that there was an actual 
consideration for the encumbrance, although the jury might have believed that 
there was none. 


[3] It is claimed that because the mortgage clause reads that Hale or his 
assigns were insured “as their respective interests may appear” and that a clause 
of this kind in a policy makes the mortgagee the simple appointee of the mort- 
gagor to receive the proceeds to the amount of the former’s interest, Berry v. 
Equitable F. & M. Ins. Co., 317 Mo. 1119, 1128, 298 S. W. 63; Allen v. Fid- 
Pheenix Ins. Co., 221 Mo. App. 764, 285 S. W. 761, Hale is entitled to recover 
only the amount of his interest in the property and it was, therefore, necessary 
for plaintiffs to show a valid consideration for the mortgage and if it was based 
upon no consideration plaintiffs “had no mortgage, no deed of trust and no note 
and they were not entitled to maintain this suit and collect under this policy and 
the loss payable clause attached to it.” 


What we have said, in effect, disposes of this contention. As before stated, 
the conveyance was not void, even if it were without consideration and solely ior 
the purpose of defrauding a possible judgment creditor. Such voluntary convey- 
ances are only void at the election of the creditors of the grantor and subsequent 
defrauded purchasers. As between the mortgagor and the mortgagee in this case 
the mortgage was just as good as though $2,500.00 in actual money had been loaned, 
if it was not, by Hale to Miss Smith at the time of the execution of the encum- 
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brance and as a consideration therefor. No action can be maintained by Miss Smith 
against Hale invalidating or adversely affecting the mortgage in any particular. See 
cases last cited on this point, especially Steinmeyer v. Steinmeyer, supra; Larimore 
y. Tyler, supra; McLaughlin v. McLaughlin, supra; 27 C. J. p. 654; 3 Cooley’s 
Briefs on Ins. p. 2690 (2d Ed.). 


Complaint is made of the giving of plaintiffs’ instruction No. 1. The portions 
f the instruction complained of read as follows: 

“If the jury shall find the issues for the plaintiffs, and shall find and believe 
from the evidence that plaintiff, C. F. Hale, is the owner of the note and deed 
of trust for $2,500.00, mentioned in evidence, and that no part of the principal 
or interest, other than for one year, on said note has ever been paid to him, and 
that on December 7, 1929, a fire occurred in the brick building mentioned in evi- 
dence, and that in consequence of such fire, that the value of said brick building 
was less after the fire than it was before the fire, and that there was no change 
in the ownership of said building after the issuance of the policy and before said 
fire, then you will make your verdict for the plaintiff the amount of loss sus- 
tianed.” . 


The instruction further covers the matter of the method of calculating the 
loss and instructs the jury to allow that amount plus six per cent. interest from 
the 20th day of January, 1930 (which the record shows was the date of the de- 
mand for the payment of the loss) “to this date.” 

|4, 5] It is claimed that the instruction fails to have the jury find the follow- 
ing six requirements for a recovery on plaintiffs’ part: 

“(1) That either plaintiffs or Zelva Smith or both of them caused the loss 
payable clause in evidence to be attached to the policy making the loss payable to 
C. F. Hale as his interest might appear. 

“(2) That plaintiffs and Zelva Smith have complied with all the terms and 
provisions of the policy of insurance. 

“(3) That Zelva Smith was the sole and unconditional owner of the property 
and had not violated any of the terms of the policy. 

“(4) That plaintiffs had suffered a particular pecuniary loss as a result of 
the fire and had made demand under said policy of insurance and loss payable 
clause to the defendant to pay said loss. 

“(5) That Zelva Smith had not in fact conveyed the property away in viola- 
tion of the terms and conditions of the policy. 

“(6) That Zelva Smith had been guilty of no false and fraudulent representa- 
tions to the defendant following the loss.” 

\s to item 1 it is sufficient to say that there was no controversy at the trial 
concerning the attaching, by the defendant, of the mortgage clause to the policy 
at the instance of Miss Smith and the acceptance of the contract upon the part 
of Hale, prior to the loss. It was, therefore, unnecessary to submit the matter. 
Davidson v. St. Louis Transit Co., 211 Mo. 320, 355 to 361, 109 S. W. 583. As 
to item 2, although the petition alleges that plaintiffs and Miss Smith complied 
with all the terms and provisions of the policy, it was unnecessary for the jury 
to so find, but it was only necessary for them to pass upon the issues made by 
the answer, there being no controversy as to the existence of the policy, the at- 
taching of the mortgage clause and the loss. Stephens v. Fire Ass’n, ete., 139 
Mo. App. 369, 123 S. W. 63. Although plaintiffs pleaded more than was necessary 
to authorize a judgment for them, they were not required to prove anything in 
excess of enough to sustain a recovery. Morgan v. Sunflower Zinc Co., 199 Mo. 
App. 26, 199 S. W. 590; Lampe v. United Rys. Co., 209 Mo. App. 357, 232 S. W. 
249; Wessel v. Lavender, 262 Mo. 421, 171 S. W. 33]. 

[6] As to the third item, the matter of violation of the policy in reference 
the insured remaining the sole and unconditional owner of the property was 
a matter of defense, which matter was submitted in other instructions. Plaintiffs’ 
instruction is, therefore, not erroneous in this respect. Collins v. Phoenix, etc. 
(Mo. App.) 285 S. W. 783. 

\7| As to the fourth item there was no issue as to whether plaintiffs suffered 
a pecuniary loss, the sole defense being that the mortgage was given for the pur- 
pose of encumbering the property so as to defeat a creditor which, as before 
stated, is no defense. There was no issue made at the trial concerning a demand 


t 
to 
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for the payment of the loss. The record discloses without any controversy that 
such a demand was made. A 

[8, 9] Item number five refers to a matter of defense which was covered by 
other instructions. Item number six was not covered by other instructions but the 
false and fraudulent representations complained of in the answer were that Miss 
Smith represented to defendant that she was the sole and unconditional owner of 
the property at the time of the fire. The jury were required to find that she was 
such an owner at that time, under other instructions given by the court as, under 
them, they could not return a verdict for the plaintiffs until they found this fact. 
‘Therefore, there was no material error in failing to instruct upon the pleaded 
defense of false and fraudulent representations. 

[10] It is complained that the instruction tells the jury to find for the plain- 
tiffs in the amount of the loss sustained by them instead of the amount due them 
under their alleged mortgage. The instruction requires the jury to find that Hale 
was the owner of the $2,500.00 mortgage and that no part of the principal or 
interest, other than one year’s interest had been paid. This was in accordance with 
plaintiff's testimony. Under that testimony plaintiffs were entitled to a much larger 
sum than the verdict of the jury, which was merely for the principal amount of 
the loan. There was no issue raised at the trial concerning the amount due upon 
the mortgage in question, except that it was without consideration because it is 
claimed that the property was conveyed to defraud a possible future creditor. As 
before stated, as among Miss Smith and the parties to this lawsuit, the amount of 
plaintiffs’ interest in the property was the amount of the note and the interest 
thereon. We find no merit in the contention now made. 

It is said that the instruction in the use of the words “no change in the 
ownership of the building” was the submission of a legal conclusion to the jury. 
The matter of the change of the ownership was one of defense. As other instruc- 
tions given by the court properly covered this defense, there is no merit in 
defendant’s contention. 


[11] Complaint is made of the giving of plaintiffs’ instruction No. 2, which 
reads as follows: 

“If the jury find and believe from the evidence that the warranty deed, dated 
October 10, 1929, from Zelva Smith to Garfield Arthur Smith, mentioned in evi- 
dence, was signed and acknowledged by Zelva Smith, by agreement between said 
Zelva Smith, and said Garfield Arthur Smith that the same was to be, in fact, 
a mortgage, to secure to Garfield Arthur Smith the payment of a debt of 
$2,600.00 that was owing by Zelva Smith to him, and that there was no intention 
and no agreement that the same was to have effect as a deed conveying title from 
Zelva Smith to Garfield Arthur Smith to the lot of ground. and brick building 
mentioned in evidence, then, if you so find, you are instructed that said warranty 
deed did not violate any of the terms of the policy of insurance sued on and 
constitute no defense to this action.” 


It is admitted by the defendant that if the warranty deed was intended only 
as a means of affording security to Garfield Arthur Smith for the debt, if any, 
owed him by Zelva Smith, the conditions of the policy of insurance as to aliena- 
tion of the title had not been violated. But complaint is made that the instruction 
assumes that there was a debt of $2,600.06 owing by Zelva Smith to her brother. 
We think that the instruction does assume this fact. Whether or not there was 
an indebtedness of $2,600.00 or any other sum owing from Zelva Smith to her 
brother had a bearing upon whether or not it was the original intent that the 
warranty deed be a mortgage, for, if there was no indebtedness, then the claita 
that the deed was a mortgage would fall. 


However, we find from an examination of the recrod that no issue was made 
at the trial concerning the existence of the $2,600.00 indebtedness. When Garfield 
Arthur Smith was asked what the $2,600.00 note was given for, defendant objected 
to the matter as immaterial. The witness was not cross-examined on the subject. 
Miss Smith testified as to the existence of the note and the circumstances sur- 
rounding its giving and neither was she cross-examined by defendant concerning 
the matter. There was no testimony whatever adduced on the part of the defend- 
ant as to the existence of the note or the circumstances surrounding its execution. 
There was no error in the instruction because it assumed the undisputed fact in 
question. Davidson v. Transit Co., supra. 
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[12] It is true, that the jury could have reached the conclusion, under the 
circumstaces, that the warranty deed was, in fact, what it purported to be and that 
it was given without consideration and for the purpose of defrauding a possible 
judgment creditor in the alienation suit. If the conveyance of the title was for 
the purpose indicated it was a violation of the conditions of the policy providing 
against a change in title. There is no contention to the contrary. However, the 
defendant was in this situation: it was claiming that the deed was without con- 
sideration and was given for the purpose already indicated, but should the jury 
find otherwise it still had a good defense if the jury believed plaintiff’s evidence 
that there existed an indebtedness, but arrived at the conclusion that, instead 
of the warranty deed being given to secure this indebtedness, the debt was the 
consideration for the warranty deed as such. Therefore, it may have been the 
policy of the defendant at the trial not to contest the matter of the $2,600.00 
indebtedness but to leave it to the jury to say that this was the consideration for 
the warranty deed, that is, the conveyance of absolute title to Garfield Arthur 
Smith. However, it is unnecessary for us to speculate as to the reasons why 
defendant took the position at the trial that the existence of the $2,600.00 indebted- 
ness was immaterial, for the record shows that this was its theory and it will be 
bound by that theory here. 

[13] It is claimed that the instruction not only assumes the existence of the 
debt but that the warranty deed was given to secure it; that it comments on 
the evidence with respect to the intention of the parties; that it assumes that 
there was no intention and agreement between the parties that warranty deed 
should convey the title from Zelva Smith to her brother and assumes that the 
conveyance was merely in the nature of a mortgage and deed of trust. 

Defendant does not point out how it is possible that the instruction be subject 
to the criticisms made of it. We think there is no merit in them. It starts out 
by telling the jury that if they “find and believe from the evidence,” etc. The 
facts submitted in the instruction were required to be found by the jury and are 
not assumed, except in respect to the existence of the $2,600.00 indebtedness. 
Sparks v. Harvey (Mo. App.) 214 S. W. 249; Southwest Mo. R. Co. v. Public 
Service Comm., 281 Mo. 52, 219 S. W. 380, 391. 

Complaint is made of plaintiffs’ instruction No. 3. This instruction is similar 
to their instruction No. 2 except that it submits in part that if the warranty 
deed was to be a mortgage and if the same was not delivered and it was mutually 
agreed that it should be destroyed and, through mistake or inadvertence, it was 
recorded against the intention of the parties thereto, the deed constituted no 
defense to the action. Practically the same criticisms are made of this instruction 
as are made of plaintiffs’ instruction No. 2 and for the reasons given in answer 
to the last named criticisms, we overrule defendant’s contention. 

Complaint is made of plaintiffs’ instruction No. 3. This instruction is similar 
to their instruction No. 2 except that it submits in part that if the warranty deed 
was to be a mortgage and if the same was not delivered and it was mutually 
agreed that it should be destroyed and, through mistake or inadvertence, it 
was recorded against the intention of the parties thereto, the deed constituted 
no defense to the action. Practically the same criticisms are made of this 
instruction as are made of plaintiffs’ instruction No. 2 and for the reasons given 
in answer to the last named criticisms, we overrule defendant’s contention. 

Complaint is made of the giving of plaintiffs’ instruction No. 6, which reads 
as follows: 

“The court instructs the jury that the fact that there may have been no 
consideration, or a different consideration from that claimed by plaintiffs, for 


the note and deed of trust to C. F. Hale, would of itself constitute no defense 
in the case.” 


The criticism of this instruction rests largely upon the contention that there 
was evidence that there was no consideration for the note and deed of trust but 
that they were given to encumber the property in order to defeat a possible 
judgment creditor. We have already answered a similar contention and it ‘s 
unnecessary to go further into the matter. We find no conflict between this 
instruction and plaintiffs’ instruction No. 1. 


[14] It is insisted that the court erred in admitting the testimony of Hale, 
Burris and the wife of Garfield Arthur Smith, as to the conversation had among 
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Zelva Smith, her brother and Hale at the meeting wherein it was agreed that 
the warranty deed, instead of becoming security for‘the $2,600.00. note, was not 
to be delivered, but was to be destroyed. It was proper for plaintiffs by showing 
the circumstances to overthrow the presumption of delivery of the deed arising 
from its recordation. The question as to whether or not there has been a 
delivery of a deed is largely a question of intent and the declarations of the 
parties to the deed were admissible, not only for the purpose of showing their 
intent at the time, but also as verbal acts indicative of their purpose, which 
was admissible as part of the res geste. Renshaw v. Dignan, 128 Iowa, 722, 725, 
105 N. W. 209; Jummel v. Mann, 80 Ill. App. 288; 18 C. J. p. 413; Brightwell vy. 
McAfee, 249 Mo. 562, 580, 155 S. W. 820; Stephens v. Stephens, (Mo. Sup.) 
232 S. W. 979; 41 C. J. p. 345. We have examined defendant’s authorities and 
find them not in point. 

The evidence shows that Hale was attorney for Zelva Smith and was there 
counselling her in reference to the advisability of giving a warranty deed as 
security for the note. Although he was Miss Smith’s attorney, his advice seems 
to have been sought, or at least accepted, by both her and her brother. To 
show the declarations of Miss Smith and her brother, who were the parties to 
the deed, as having a bearing on their intention at the time, without showing the 
statements of Hale made to them, would make the conversation incomplete and 
more or less unintelligible. We think that what any one of the three said in the 
-conversation bearing upon the matter before them was clearly competent as a part 
of the res geste. (See authorities last cited.) 

However, it is claimed that the court, over defendant’s objection, improperly 
admitted the conversation had over the telephone between Miss Smith and Hale 
the day before the meeting at Macon. We find from the record that at the outset 
there was a general objection to all statements made by any of the persons 
that we have referred to, but the objection was too broad, for the reason, as 
before stated, the conversation had at the meeting in Macon on October 11th, 
was competent. We fail to find where the court ruled adversely to any proper 
objections made by defendant to the conversations had between Zelva Smith 
and Hale over the telephone. (We here insert the testimony of Hale in the respect 
complained of as set out in defendant’s reply brief.) 

“Well, I found out in conversation the warranty deed was given for 
collateral for a loan. 

“Mr. Trippe: I object. 

“The Court: Sustained to what you found out—state what was said by the 
parties. 

“A. She said that Arthur Smith, her brother, wanted security for this $2,600 
note that was unsecured, and that this second deed of trust and this warranty 
deed we have been talking about so much was made by her as security for this 
$2,600 unsecured note. 

“Mr. Trippe: I move to strike out that answer. 

“The Court: Overruled. 

“And to the action of the court in so ruling the defendant, by its counsel, 
then and there at the time duly excepted and saved its exceptions. 

“©. Go ahead and relate anything you said to her about it. A. I told her that 
I thought it was unnecessary to give the warranty deed and I didn’t approve of 
that form of security for a loan, and I suggested that a quitclaim deed be 
prepared. 

“Mr. Trippe: I object to what he suggested. 


_ “The Court: Sustained. I am permitting the conversation but not conclu- 
sions. 


[15] It will be noted that the first objection was sustained, and then the 
court said: “State what was said by the parties.” There was no objection to this 
interrogation, but a motion was made to strike out the answer. The objection 
was too late and no reason was given for striking out the testimony. Green v. 
Strother, 201 Mo. App. 418, 427, 428, 212 S. W. 399. The next objection was 
sustained. We find that the court sustained many objections made to what was 
said over the telephone by Hale and evinced every intention of ruling out such 
testimony when proper and timely objections were made to it. 

The judgment is affirmed. All concur. 
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EVANS v. FARMERS’ RELIANCE INS. CO. OF NEW JERSEY. No. 183 
Court of Errors and Appeals of New Jersey. Jan. 31, 1933. 
164 Atlantic Reporter 258. 
1. INSURANCE. _ ; 

Insurer’s unqualified refusal to pay constituted waiver of covenant to arbi- 
trate, where amount of loss was undisputed. 

(For other cases, see Insurance, Dec. Dig. § 576[2].) 

2 INSURANCE. | s . 

Insurer’s unqualified refusal to pay after informal notice held waiver of fur 
ther notice of fire and proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

3. INSURANCE. 

Levy on insured’s personalty under execution on judgment or tax warrant 
held not change of interest or title, vitiating fire policy, where insured retained 
possession. 

(For other cases, see Insurance, Dec. Dig. § 328[13].) 


Syllabus by the Court. 

1. That unqualified and unexplained and undisputed statement made by tie 
insurer to the insured, after informal notice of the fire and proof of loss, that 
“the insurer would not pay and that if the insured wanted the money he would 
have to sue for it,” is a waiver of the covenant to arbitrate “in the event of dis- 
agreement as to the amount of loss,” where in fact there was no dispute as to the 
amount of loss, and is also a waiver of further proof of notice of the fire and 
i of loss. 

A levy on personal property, under an execution on a judgment or under a 
tax warrant, where the insured retains the actual possession of the property and 
such possession is not disturbed, does not vitiate a policy of fire insurance pro- 
viding that it will be void in case of a change “in the interest, title or possession 
of the subject of the insurance.” 

Appeal from Supreme Court. 

Action by William C. Evans against the Farmers’ Reliance Insurance Com- 
pany of New Jersey. From an adverse judgment, defendant appeals. 

Affirmed. 

James Mercer Davis, of Camden, for appellant. 

Robert J. Tait Paul, of Camden, for respondent. 

TRENCHARD, J. 

This is a suit upon two fire insurance policies issued by the defendant com- 
pany to the plaintiff and covering personal property destroyed by fire. The trial 
judge, at the Camden circuit, directed a verdict for the plaintiff, and the defend- 
ant appeals from the consequent judgment. 

The defendant-appellant contends that the trial judge erred in directing a 
verdict for the plaintiff because, as it argues, “the plaintiff’s right of action had 
not matured,” in that he did not fulfill the conditions precedent to bringing his 
action 

The conditions of each policy said not to have been fulfilled were, briefly: (1) 
Notice of loss by fire, (2) proof of loss, and (3) arbitration in the event of dis- 
agreement as to the amount of loss. 

In view of the evidence, and for reasons now to be stated, we think that those 
conditions of the policies did not prevent the direction of a verdict for the plain- 
ut 

As to the notice of loss by fire: The fire occurred on August 24, 1929. The 
adjusters of the defendant company were at the scene of the fire on August 235, 

1929; the assistant secretary of the defendant and another adjuster for the de- 
nie were there on September 20, 1929, and at that time went over the fire 
loss and caused a paper to be signed by the plaintiff which recites the particular 
fire and the date thereof. 

As to proof of loss: When the adjusters were at the scene of the fire on Sep- 
tember 20, 1929 (according to the testimony of the assistant secretary of the de- 
iendant), they and the plaintiff “went over the items that were lost and I took 
his estimate of what he thought they were worth.” 

As to arbitration: The policies called for arbitration only if there was “dis- 
agreement as to the amount of loss.” There was no dispute as to the amount of 
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loss, and in fact the amount of loss was stipulated; the only dispute was as to the 
question of liability. 

Now some time after the meeting between the plaintiff and the adjusters on 
September 20, 1929, the plaintiff called at the office of the defendant company and 
asked why the loss had not been paid, and was told by the secretary of the com- 
pany that they would not pay and that if he wanted the money he would have to 
sue for it. That this statement was made was an uncontradicted and undisputed 
fact in the case. Later, and within the time permitted by the terms of the policy, 
this suit was instituted. : 

[1, 2] We think that the unqualified and unexplained and undisputed state- 
ment made by the insurer to the insured, after informal notice of the fire and 
proof of loss, that “the insurer would not pay and that if the insured wanted the 
money he would have to sue for it,” was a waiver of the covenant to arbitrate 
“in the event of disagreement as to the amount of loss,” where, in fact, as here, 
there was no dispute as to amount of loss, and was also a waiver of further proof 
of notice of the fire and proof of loss. Cheshansky v. Merchants’ Fire Insurance 
Co., 102 N. J. Law, 414, 415, 131 A. 910; Radwanski v. Scottish Union, etc., Co., 10 
N. J. Law, 192, 126 A. 657; State Insurance Co. v. Maackens, 28 N. J. Law, 364. 

Thus in Cheshansky v. Merchants’ Fire Ins. Co., 102 N. J. Law, 414, 415, 131 
A. 910, 911, it was said: “the statement by Hibbard [agent] that she [insured] 
should go to a lawyer and bring suit was a clear refusal to pay, and constituted a 
waiver of the appraisal covenant and of further proofs of loss. It informed the 
assured that do what she might her claims would not be recognized.” 

Again in Radwanski v. Scottish Union, etc., Co., 100 N. J. Law, 192, 126 A. 
657, 658, it was said: “Even if it he considered that the proof of loss did not 
comply with the provision of the policy, the motion to nonsuit for this particular 
reason was properly refused. The defendant had denied any liability under the 
policy, and there was no proof that the denial was based upon the failure of the 
plaintiff to comply with this particular provision,” And in that case it was fur- 
ther said: “The last ground upon which the motion to nonsuit was rested, was 
that the plaintiff was barred of his right of action because of his failure to com- 
ply with a demand made upon him by the defendant for an appraisal of the value 
of the goods and chattels * * * damaged by the fire: the contention being that the 
policy required compliance with such a demand when made by the insurer. But 
this is not the fact. The policy only provides for an appraisal ‘in the event of 
disagreement as to the amount of loss’ and there is nothing in the proofs to sug- 
gest that there was any dispute hetween the parties over this matter.” 

Again in State Insurance Co. v. Maackens, 38 N. J. Law, 564, it was said: 
A denial of all liability on the policy, and peremptory refusal to pay under any 
circumstances, is also a waiver of the right of the company to have the stipulated 
time before any suit is commenced. Upon such denial of liability, and refusal 
to pay, an action may be commenced at once.” 

It is, therefore, apparent from the undisputed evidence that the defendant 
waived the conditions precedent to the bringing of the suit. 

[3] Lastly, it is contended that the court erred in directing a verdict for the 
plaintiff because, as the defendant argues, the policies were voided by a change in 
interest, title or possession. in view of the condition of the policies making them 
void “if any change, other than by death of an insured, take place in the interest, 
title or possession of the subject of insurance (except change of occupant with- 
out increase of hazard), whether hy legal process or judgment or by voluntary 
act of the insured or otherwise.” 


“ 


It seems that there were executions on judgments in the hands of the sheriff, 
and also a tax warrant in the hands of the tax collector; but it seems to be ques- 
tionable that any levy was made on the property covered by the insurance. How- 
ever, the solution of that question in our opinion is not important for present 
purposes. The important and undisputed and controlling fact is that, whatever 
levies were made, the person or persons making them did not disturb the plain- 
tiff in his possession, and it is likewise an undisputed fact that the possession of 
the plaintiff was not changed nor even disturbed at any time by any person or 
persons; and, indeed, the plaintiff denied any knowledge of the levies, if any. No 
further steps were even taken under any of the levies and there were no sales 
advertised or made of any of the goods so levied upon. Indubitably the pos- 
session of the plaintiff up to the time of the fire was undisturbed. 
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Now, a levy on personal property, under an execution on a judgment or under 
tax warrant, where the insured retains the actual possession of the property 
and such possession is not disturbed, does not vitiate a policy of fire insurance 
providing that it will be void in case of a change “in the interest, title or posses- 
sion of the subject of the insurance.” 

The authorities uniformly so hold. See Cooley’s Briefs on Insurance (2d 
Ed.) vol. 3, p. 2702, where, after quoting the rule that the issuance of an execu- 
tion on real estate does not cause such a change in title or interest as would void 
the policy, the learned author adds: “The rule stated also applies to levies of 
executions on personal property. The constructive possession of the sheriff by 
virtue of the levy of an execution on goods insured, where the insured retains 
the actual possession, does not vitiate a policy providing that it will be void in 
case of alienation, change in title, or termination of the interest of the insured.” 
Citing numerous cases. See, also, Joyce on Insurance, vol. 4, p. 2278, where it is 
said: “So the constructive possession of the insured goods by the sheriff under 
an execution is not such a change of possession as avoids the policy.” 

The case of Hare v. Headley, 54 N. J. Eq. 545, 35 A. 445, 449, where the 
Court of Chancery decided that “Seizures and levies under the [writ of] attach- 
ments” violated the conditions of the policy, without citing any authorities or 
making other comment, we think is not in point. It is enough to say that it will 
be seen that the court was there dealing with the effect of seizure and levy on 
property under attachments, and that section 9 of the Attachment Act declares 
that “the personal property so attached shall remain in the safe keeping of the 
oficer to answer and abide the judgment of the court,” etc. 1 Comp. St. 1910, p. 
138. It would seem to follow that there the possession was consequently dis- 
turbed. Not so in the case at bar. 

Of course, it is plain that an execution and levy presents a means through 
which a change might be wrought in the title, interest, or possession of the insured 
by taking possession of the goods to the exclusion of the owner or through a 
sale; but neither of such steps were taken in this case. And we believe that 
our courts have uniformly held that mere legal process and levy, with the poten- 
tial power to take actual possession of the goods to the exclusion of the owner 
or to make sale, does not void the terms of a condition such as exists in this 
policy. 

The judgment will be affirmed, with costs. 

For affirmance: The Chancellor, Justices Trenchard, Parker, Case, Bodine, 
Donges, Brogan, and Heher, and Judges Kays, Hetfield, Wells and Kerney—12. 

For reversal: None. 


BAUM v. NORTH RIVER INS. CO. OF CITY OF NEW YORK, Inc. No. 11. 


Supreme Court of North Carolina. Jan. 25, 1933. 
167 Southeastern Reporter 472. 
2. INSURANCE. 

Finding that auxiliary gasoline engine was necessary in operation of ferry- 
boat held sufficient to support judgment against fire insurance claiming breach 
of gasoline clauses. 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 

Connor, J., dissenting. 

Appeal from Superior Court, Dare County; Clayton Moore, Special Judge. 

Action by T. A. Baum against the North River Insurance Company of the 
City of New York, Inc. From judgment for plaintiff, defendant appeals. 

No error. 

The following issues were submitted to the jury and their answers thereto: 

“1. Did the defendant company issue the policy of insurance sued on, as 
alleged in the complaint? Answer: Yes. 

“2. Was the ferryboat ‘Rebecca’ destroyed by fire on or about the 13th day of 
May, 1927, as alleged in the complaint? Answer: Yes. 

“3. At the time of said fire was gasoline being kept, used or allowed on said 
ferryboat in violation of the terms and provisions of said policy? Answer: No. 

“4. Was it necessary to use an auxiliary gasoline engine incidental to the 
proper use and operation of said boat? Answer: Yes. 
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“5. What amount, if any, is plaintiff entitled to recover of the defendant? 
Answer: $3,000 with interest from July 13, 1927.” 

The defendant made several exceptions and assignments of error, one to the 
judgment as signed by the court below, and appealed to the Supreme Court. 

McMullen & McMullen, of Elizabeth City and Brooks, Parker, Smith & 
Wharton, of Greensboro, for appellant. 

Ehringhaus & Hall, of Elizabeth City, for appellee. 

CLARKSON, J. 

[1, 2] This case was before this court on a former appeal, 201 N. C. 445, 
160 S. E. 473. In that case, at page 448 of 201 N. C., 160 S. E. 473, 475, it was said, 
citing authorities: “In Cyc. of Insurance Law, vol. 4 (Couch) § 966b, p. 3347, the 
following principle is laid down: ‘A condition against the use or keeping of 
gasoline on the insured premises is not broken by its use to an extent necessary 
to carry on the business for which the insured knew that the property insured 
was used, and where both parties must have known either that the business in- 
sured must be discontinued, or gasolene used therein.’ Note: ‘The keeping upon 
insured premises of a very small quantity of gasolene for use in an engine used 
to operate the machinery necessary for the business does not nullify insurance 
upon the property, although the keeping of gasolene is prohibited by the policy, 
if premiums were paid and accepted.’ ” 

The able and learned judge who tried this case submitted an issue covering 
this aspect as follows: “Was it necessary to use an auxiliary gasoline engine 
incidental to the proper use and operation of said boat?” This issue was answer- 
ed “Yes.” The charge of the court below is not in the record, and the presump- 
tion of law is that the court below charged the law applicable to the facts. We 


think the answer “Yes” to this issue sufficient to support the judgment 
No error. 


Connor, J., dissents. 
WILLIAMS et al. v. SOUTHERN MUT. INS. CO. OF LANCASTER COUNTY 
Superior Court of Pennsylvania. Jan. 25, 1933. 
164 Atlantic Reporter 128. 
1. INSURANCE. 


To raise jury question in action on policy, evidence that fire was of incen- 
diary origin must involve reasonably well-grounded facts; mere suspicion being 
insufficient. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE. 

Machinery leased to insured under bailment agreement making insured 
liable for damage thereto Jieid within fire policy covering property held “in trust.” 

(For other cases, see Insurance, Dec. Dig. § 164[2].) 

3. INSURANCE. 

Adding to last inventory, taken almost one year before fire, cost of material 
purchased in meantime and of productive labor and overhead, and deducting 
total sales minus returns, allowances, discounts, and estimated gross profit, held 
proper in ascertaining value of insured manufacturer’s personalty. 

This method is best means of arriving at value of stock and material 

on hand at any given time where subject of insurance is manufactory 

which is making raw material into finished products and selling them 

and buying new raw material, provided percentage of gross profit which 

is deducted from total sales, etc., is reasonably accurate. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

4. INSURANCE. : 

In actions on fire policies, proof of exact value of stocks and materials of 
factories is not required; best proof available being sufficient. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. INSURANCE. 

Whether accountant’s calculations represented fair value of insured manu- 
facturer’s stock and materials when fire occurred held for jury, and evidence 
supported verdict. 


(For other cases, see Insurance, Dec. Dig. $§ 665[4], 668[13].) 
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7. INSURANCE. 
Whether insured made false and fradulent claim of fire loss eld for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 

10. INSURANCE. 

To defeat recovery on fire policy, false claims of loss must be made willfully 
with fraudulent intent. 

(For other cases, see Insurance, Dec. Dig. $ 553[1].) 

Appeal from Court of Common Pleas No. 2, Philadelphia County; Horace 
Stern, President Judge. 

Action by Ira Jewell Williams and another, receivers for the Perkiomen 
Trunk & Bag Company, Incorporated, against the Southern Mutual Insurance 
Company of Lancaster County. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 


Horace Michener Schell and Robert T. McCracken, both of Philadelphia, for 
appellant. 


A. J Creskoff, J. I. Weinstein, James R. Wilson, and Thomas Raeburn 
White, all of Philadelphia, for appellees. 
KELLER, J. 


This was an action on a fire insurance policy for $2,000 covering the build- 
ings, machinery, and stock and material of the plaintiff company. The total 
insurance on the property amounted to $403,000, divided among twenty-seven 
companies. The sound value of the buildings was admitted to be $133,835.37, and 
the loss or damage to them $90,129.09. The parties could not agree as to the 
sound value of or loss or damage to (1) the machinery and equipment, and (2) 
the stock and material. 

Four main questions are raised by the appeal: (1) Should the court have 
submitted to the jury the question whether or not the fire was of incendiary 
origin, and occurred with the connivance of the insured? (2) Did the policy cover 
certain rivet setting machines leased by the owner to the insured and held by 
the latter on bailment lease, for use only? (3) Did the evidence support the 
verdict of the jury, as to the damage done to machinery, stock, and materials? 
(4) Was the evidence of fraud and false swearing as to the loss sustained by the 
insured such as to require either the entry of judgment in favor of the defendant 
non obstante veredicto or the grant of a new trial? 


[1] 1. We shall not go into a discussion of the evidence in the case with 
reference to the first question. Nothing would be gained by it, unless the analysis 
went far beyond the reasonable limits of this opinion. We agree with the court 
below that it was not sufficient to sustain a finding that the fire was of incen- 
diary origin, and, much less, that it occurred with the connivance of the insured. 
There were some suspicious circumstances, but the sum of all of them did not 
take the case out of the region of mere suspicion into that of reasonably well- 
grounded fact. The question does not become one for the jury, unless the 
evidence brings the case within the latter domain. Steele v. Armstsong County 
Mut. Fire Ins. Co., 305 Pa. 259, 157 A. 605. 

[2] 2. The insurance policy covered not only plaintiff’s own property, 
machinery, stock, and material, but was also on “their interest in and on their 
legal liability for similar property held by them as follows, viz.; in trust or on 
commission or on joint account with others, or on storage or for repairs, all 
situate and contained in or on premises at Pottstown Avenue and Philadelphia 
& Reading Railroad, Pennsburg, Montgomery County, Pennsylvania.” The rivet 
setting machines were leased—without privilege of purchase—by the Judson L. 
Thomson Manufacturing Company to the plaintiff company under a written 
agreement of bailment which provided: “The leased machinery at all times until 
redelivered to the Company shall be held at the sole risk of the Licensee from 
injury, loss or destruction, and each machine shall be kept insured against loss 
or damage by fire for the benefit of the Company in the sum or sums herein- 
before set opposite the name or number of such machine.” The amount claimed 
on this item represented the sum of the amounts thus fixed in the lease or license 
agreement. The Supreme Court held in Siter v. Morrs, 13 Pa. 218, that the 
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words “in trust” in such a policy of insurance would not be limited to property 
which was technically held in trust, but would cover property held on a bailment 
lease. We recognized that pronouncement as still being the law in Cannon 
Mills v. Flynn & Gray, 82 Pa. Super. Ct. 298, but did not apply it in that case 
which was an action by the bailor against the bailee for part of the insurance 
collected by the latter, for the reason that another clause or provision in the 
policy restricted it to property for which the insured had expressly assumed 
liability, which had not been done in that case, but was in this one. See, also, 
Pittsburgh Storage Co. v. Scottish Union & National Ins. Co., 168 Pa. 522, 32 A. 
58; West Branch Lumberman’s Exchange v. Am. Central Ins. Co., 183 Pa. 366, 
384, 38 A. 1081; Home Ins. Co. v. Baltimore Warehouse Co., 93 U. S. 527, 23 L. 
Ed. 868. The leased machinery was properly included as an item of loss. 


[3-6] 3. The fire occurred on December 17, 1930. An inventory had been 
taken of all the machinery, equipment, stock, material, and other personal 
property as of date of December 31, 1929. None had been taken since. To arrive 
at the value of the personal property on the day of the fire, plaintiff’s accountant 
started with the inventory as a base, added to it the cost of ali material purchased 
during the period and the cost of productive labor and overhead expenses, and 
deducted from the sum so obtained the total sales during the period as diminished 
by returns, allowances, and discounts and an estimated gross profit. Where the 
subject of insurance is a manufactory whose raw material is being made into 
finished product and sold, and new raw material in turn is purchased, no better 
method of arriving at the value of the stock and material on hand at any given 
time has been suggested, provided the percentage of gross profit which is de- 
ducted from the total sales, etc., is reasonably accurate. It is well-nigh im- 
possible to arrive at an absolutely correct figure, and the law does not require 
it. It is satisfied with the best proof available in such circumstances. Allegro 
v. Rural Valley Mut. Fire Ins. Co., 268 Pa. 333, 112 A. 140; Di Foggi v. Com- 
mercial Union Assurance Co., 83 Pa. Super. Ct. 518; Girard Fire Ins. Co. v. 
Braden, 96 Pa. 81; Nusbaum v. Hartford Fire Ins. Co., 285 Pa. 332, 336, 132 A. 177. 
The inventory was admitted in evidence without objection. The items had been 
prepared by persons who personally went over them and checked them. These 
sheets were then given to another employee who saw that the values were 
supplied and then had them typewritten, compared, and checked, and entered 
in the inventory book; and who testified that these typewritten sheets, which 
were produced, were correct copies of the original lists which had been destroyed. 
The inventory so produced was competent and relevant evidence from which 
to start. Specktor v. Victory Ins. Co., 282 Pa. 429, 128 A. 95; West Branch 
Lumberman’s Exchange v. Am. Central Ins. ‘Co., supra. In arriving at the 
inventory value at the time of the fire, it would not have been fair to subtract 
the sales made since December 31, 1929, without first deducting the gross profit. 
This does not imply that there was a net profit, but refers only to the increase 
of the selling price over the cost of the material and labor of manufacture, etc. 
There may be a gross profit in the sales and yet a net loss in operation. The 
plaintiff's accountants, in arriving at the value of the stock and materials on 
hand at the time of the fire, used the percentage cf gross profit which the plain- 
tiff company had actually applied the previous year (1929), as determined from 
the company’s books, viz., 15 per cent. They adopted this percentage, notwith- 
standing the selling price of plaintiff's goods had declined, because the cost of 
material had been correspondingly lower. Whether the figure finally arrived at 
by plaintiff's accountant represented the fair value of plaintiff’s stock and ma- 
terials at the time of the fire was a question for the jury, not for the court. They 
did not adopt it, but apparently arrived at a figure some $35,000 less. The ques- 
tion was peculiarly one of fact, which was not capable of absolutely exact com- 
putation; but the evidence was for the jury, to arrive at the best result possible 
and most nearly approximating the loss. If policies of insurance on the stock 
of going business concerns are to be of any protection, there must be some ele- 
ment of uncertainty in such calculations. But they cannot, in the circumstances 
here present, be said to be without the necessary supporting evidence. 

[7] 4. The defendant company’s chief defense was based on the alleged false 


and fraudulent claim of the insured as respects the value of the machinery and 
stock destroyed. The writer of this opinion is frank to say that, if the decision 
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of this question of fact had been left to him to find from the printed record, 
he would have decided against the insured. The evidence is persuasive to him 
that the insured did keep two general sets of books, beginning in November, 
1928, that the second or fictitious set was started for the purpose of establishing 
or bolstering up bank credits, and that the value of the machinery and of stock 
and materials on hand had been arbitrarily increased with that end in view. This 
second or fictitious set of books was the only one shown the certified public 
accountant, who, beginning with January 1, 1929, made quarterly examinations and 
checks of the books. It was admitted that the income tax return and capital 
stock tax return for the last two months of 1928 and the year 1929, which had 
been prepared by the accountant from these books, were not filed with the 
collector of internal revenue and the auditor general respectively, but that returns 
showing considerably less inventory value, as to both machinery and stock and 
less gross recepits from sales, were actually filed. The bookkeeper of the insured, 
at the time those returns were filed, swore to these two sets of books, and said 
that the returns as prepared by the accountants—innocently, of course—were taken 
from the fictitious books, while those actually filed were taken from the original 
and true books, which were not produced at the trial. It was admitted that the 
returns as filed did not agree with the books as produced. And an agent of the 
Internal Revenue Department testified that he had checked up the returns filed 
in that office with a set of plaintiff’s books, and that they did agree. The book- 
keeper had to admit that, acting under orders of his superiors, he had been 
concerned in the fraudulent preparation of these books, but the president and 
treasurer of the plaintiff company could not deny that they had knowingly filed 
returns to the federal and state governments which were false, if the books 
produced in court were true and correct. It was six of one and half dozen of 
the other so far as participation in some illegal conduct was concerned. The 
proof of loss submitted was based in part on the books produced in evidence, 
which the defendant claimed were fictitious. 


But the writer of this opinion was not the trier of fact, and, if he had been, 
his judgment based on the printed record might have been affected or changed by 
hearing and seeing the witnesses who testified. The question of fact was fairly 
submitted to the jury by the learned president judge of the lower court, who 
charged them that, if there was any fraud or false swearing done deliberately 
and intentionally to cheat the insurance company, their verdict must be for the 
defendant; and specifically instructed them: “If you believe there were two sets 
of books, one kept for the inside information of the plaintiff to know really 
what was what, and incidentally used to file a correct Income Tax Report with 
the Government, and another set of books showing mythical and exaggerated 
figures and giving a much better state of affairs than the other one, which latter 
set of books was used to deceive other people, but is now handed over by the 
plaintiff to deceive the insurance company and to get an improper verdict in 
this case, then that would be so clearly fraud and so obviously must involve a 
knowledge of misrepresentation that there ought to be a verdict for the defendant.” 
There could be no misunderstanding those instructions, and the verdict for the 
plaintiff resolved the question of fact in favor of the plaintiff, by the only 
authority having power to decide it. 


[8-10] But the defendant claims that because in making up their verdict the 
jury adopted as the value of the machinery and stock on December 17, 1930, the 
figures given in the income tax return as their value as of date of December 
31, 1929, they must have believed that there were two sets of books, and that 
the set produced in court was fictitious and fraudulent. But it does not follow. 
While a verdict for unliquidated damages must be based on evidence, it does 
not have to agree exactly with the evidence or any part of it. It may be for the 
highest amount testified or for the lowest, or for any sum in between that the 
jury may consider fair and reasonable. Having determined that the insured did 
not keep two sets of books, in order that no injustice might be done the 
defendant company, they may have concluded that the plaintiff certainly had on 
December 31, 1929, the stock and machinery which it had returned to the 
collector of internal revenue that it possessed on that date, and that the subsequent 
operations had not materially increased or decreased its value. The jury may 
have concluded that there were errors in the valuations submitted by the plaintiff, 
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but that they were not made willfully and knowingly and with intent to cheat 
and defraud the insurance company, and therefore did not cause a forfeiture of 
its right to recover on the policy. Allegro v. Rural Valley Mut. Fire Ins. Co, 
supra, page 337 of 268 Pa., 112 A. 140. 

The court below was of opinion that this circumstance presented no sufficient 
ground for a new trial. We are satisfied that it did not warrant the entry of 
judgment non obstante veredicto in favor of the defendant, and does not require 
us to find that the lower court was guilty of an abuse of discretion in refusing 
a new trial. 

The assignments of error are overruled, and the judgment is affirmed. 


HOME INS. CO. v. LEWIS et ux. No. 1288 
Court of Civil Appeals of Texas. Waco. Dec. 15, 1932. 
55 Southwestern Reporter (2d) 207. 

1. INSURANCE. 

One suing on oral contract to insure property has burden to allege and prove 
payment of, or agreement to pay, consideration. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 
2. INSURANCE. . ; ; 

Petition on oral contract for renewal of fire policy held generally demurr- 
able because not alleging petitioners paid, or agreed to pay, consideration. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 
3. INSURANCE. a 

Where policy was not accepted by insured, it did not bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 130[7].) 

Error from District Court, Leon County; S. W. Dean, Judge. 

Suit by J. N. Lewis and wife against the Home Insurance Company. Judg- 
ment for plaintiffs, and defendant brings error. 

Reversed and remanded for a new trial. 

Seale & Seale, of Centerville, and Thompson, Knight, Baker & Harris and 
Robert Lee Guthrie, all of Dallas, for plaintiff in error. 

M. L. Bennett, of Normangee, for defendants in error. 

ALEXANDER, J. 


J. N. Lewis and wife brought this suit against the Home Insurance Com- 
pany to recover the amount claimed to be due them as fire insurance on a stock 
of merchandise. The case was tried before a jury, and resulted in a verdict and 
judgment for the plaintiffs, and the defendants sued out a writ of error. 

Giving the evidence that construction most favorable to the plaintiffs, as we 
are required to do, the facts are as follows: On August 10, 1929, the defendant 
insurance company issued and delivered to the plaintiffs a fire insurance policy 
on the stock of merchandise in question, being a stock of millinery goods. Mrs. 
Lewis had charge of the millinery store, and the policy was payable to her. It 
expired on August 10, 1930. The plaintiffs also carried a fire insurance policy 
on their residence, which policy was payable to J. N. Lewis. This policy was 
issued by another company, and expired about October 27, 1930. Both of these 
insurance companies were represented by the same agent—Mr. Ford. Mr. Ford 
did not write either of the original policies, but had succeeded to the agencies after 
they were delivered. On August 10, 1930, on the date the old policy on the stock 
of merchandise expired, Mr. Ford, as agent for the defendant, wrote a new po!- 
icy on the stock of merchandise, and carried it to the store for the purpose of 
making delivery and collecting the premium. He handed it to Mrs. Lewis, and 
advised her that the old policy expired on that day. Mrs. Lewis testified that 
she did not accept the new policy. She further testified: “He (the agent) brought 
the policy in and I said I didn’t have the money; that I would have to see Mr. 
Lewis. * * * He took the policy and went away.” She further testified that 
she later spoke to her hushand about the matter, and he agreed to see the agent 
and take care of it. The agent kept the policy in his office for about ten days, 
and, not having heard from Mr. Lewis, returned it to the insurance company 
for cancellation. In the latter part of October, 1930, either on the same day, or 
just a few days before the policy on the residence expired, the agent met Mr. 
Lewis on the street and said, “your policy is about to expire and do you want 
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it renewed?” Mr. Lewis testified, “I told him certainly I did, I have never can- 
elled an insurance policy.” The agent advised him that he had written a new 
policy and had it in his office. Mr. Lewis said, “Keep the policy and I will come 
and see you about it.” At that time the agent had written a new policy on the 
residence and had it in his office. A few days after said street conversation be- 
tween Mr. Lewis and the agent, the store building burned, and the stock of mer- 
handise was destroyed. At the trial of the case, Mr. Lewis contended that at 

time of said street conversation he and the agent had in mind a renewal of 
the policy on the stock of merchandise, and that the company through said agent 
thereby agreed to renew the insurance on the merchandise under tthe same terms 
as the old policy, and that by reason thereof plaintiffs were entitled to recover. 
The agent testified that he had in mind and intended a renewal of the policy on 

e residence. 
Opinion. 

The plaintiffs were seeking to recover on an oral contract for the renewal of 
a fire insurance policy. They alleged that they had previously carried a policy ot 
insurance on said property which expired August 10, 1930, and that on or about 
said date the defendant, through its agent, orally agreed to reinsure said prop- 
erty for another year on the same terms that it had theretofore been insured. 
They did not, however, allege that they had paid, or agreed to pay, any considera- 
tion for such contract to reinsure. The defendant directed a general demurrer 
to the petition, and here assigns as error the action of the court in overruling the 
demurrer. 

[1, 2] Where one sues to recover on a oral contract to insure property, the 
burden is on him to allege and prove that he has paid, or agreed to pay, some 
consideration for the contract of insurance. Since the petition in this case did 
not allege such consideration, it was subject to the general demurrer, and the 
court erred in overruling same. Couch on Insurance, vol. 8, § 2223; Texas Mu- 
tual Life Ins. Co. v. Davidge, 51 Tex. 244; Swift v. Central Union Fire Ins. Co., 
79 Mo. 606, 216 S. W. 935: Royal Insurance Co. v. Eggleston, 19 Ala. App. 638, 
99 So. 828; 10 Tex. Jur. 498; J. M. Radford Grocery Co. v. Jamison (Tex. Civ. 
App.) 221 S. W. 998, par. 4; Terrell, Atkins & Harvin vy. Proctor (Tex. Civ. 
App.) 172 S. W. 996, par. 2; Tumlinson vy. York, 20 Tex. 694. 

The defendant further contends that the evidence was insufficient to show a 
contract to renew the policy of insurance, and that the court should have given an 
instructed verdict in its behalf. If the company ever made an agreement to renew 
the policy on the stock of merchandise, it was by virtue of the street conversation 
between the agent and Mr. Lewis. The language used by the parties in said street 
conversation is uncertain and ambiguous. There is nothing therein contained 
which makes it necessarily applicable only to a renewal of the policy on the stock 
of merchandise. Such language is certainly as applicable to a renewal of the 
policy on the residence as it is to a renewal of the policy on the merchandise. 
The undisclosed intention or understanding of the parties therefore became a 
material inquiry. The rule in such cases, as stated in the Restatement of Law of 
Contracts, § 71, is as follows: 

“Except as stated in §§ 55 and 70, the undisclosed understanding of either 
party of the meaning of his own words and other acts, or of the other party’s 
words and other acts, is material in the formation of contracts in the following 
cases and in no other 

(a) If the manifestations of intention of either party are uncertain or am- 
biguous, and he has no reason to know that they may bear a different meaning to 
the other party from that which he himself attaches to them, his manifestations 
are operative in the formation of a contract only in the event that the other party 
attaches to them the same meaning. 

“(b) If both parties know or have reason to know that the manifestations of 
one of them are uncertain or ambiguous and the parties attach different mean- 
ings to the manifestations, this difference prevents the uncertain or ambiguous 
manifestations from being operative as an offer or an acceptance. 

“(c) If either party knows that the other does not intend what his words 
or other acts express, this knowledge prevents such words or other acts from 
heing operative as an offer or an acceptance.” 

See, also, 10 Tex. Jur. 27, § 13; Hubbard City Cotton Oil & Gin Co. v. Nichols 
(Tex. Civ. App.) 89 S. W. 795; Stong v. Lane, 66 Minn. 94, 68 N. W. 765. 
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The point here under cosideration is weff illustrated by the old English case 
of Raffles v. Wichelhaus, 2 H. & C. 906, L. F. Exch. 160 In that case one party 
contracted to buy, and the other to sell, a certain number of bales of cotton 
“to arrive ex Peerless from Bombay.” It developed that there were two ships 
called “Peerless” sailing from Bombay, one to arrive in October and the other 
in December. One party contended that the cotton was to be delivered in October 
and the other contended that it was to be delivered m December. The court said: 
“There is nothing on the face of the contract to show that any particular shi; 
called the Peerless was meant; but the moment it appears that two ships called 
the Peerless were about to sail from Bombay there is a latent ambiguity, and 
parol evidence may be given for the purpose of showing that the defendant meant 
one Peerless and the plaintiff another. That being so, there was no concensus 
ad idem, and therefore no binding contract.” 

We have examined the evidence very carefully for the purpose of determining 
whether or not the evidence was sufficient to show that the agent had in mind a 
renewal of the policy of insurance on the merchandise, or knew or should have 
known that Mr. Lewis had in mind a renewal of such policy, and we have 
serious doubt of the sufficiency thereof. However, in view of the fact that the 
case must be reversed for the reason heretofore given, we have concluded to 
remand the case for further development without further comment on _ the 
evidence. 

The only issue submitted to the jury was as follows: “At the time of the 
conversation between J. N. Lewis, one of the plaintiffs in this case and Sam 
Seay Ford, about a renewal of the policies of the said J. N. Lewis was it under- 
stood by both J. N. Lewis and Sam Seay Ford that he referred to the policy oi 
insurance on the millinery establishment run in the name of Mrs. Lewis and that 
both the said J. N. Lewis and the said Sam Seay Frod were speaking with 
reference to the policy in the name of J. N. Lewis as well as the policy in the 
name of Mrs. Lewis.” To which the jury answered, “Yes.” 

In view of another trial, we deem it proper to call attention to the fact that 
the issue as submitted to the jury does not accurately and clearly submit to the 
jury the issue of the intention and understanding of each of the parties at the 
time of the conversation in question. We suggest that the court submit to the 
jury in a separate issue the question of the intention or understanding of each 
of the parties. 

(3) The plaintiff's contention is that, since the agent actually wrote a renewal 
policy on the merchandise, and did not thereafter advise them that it had been 
canceled, the new policy remained in force. The evidence is clear, however, that 
the agent took the policy to Mrs. Lewis for the purpose of making delivery and 
collecting the premium, but that Mrs. Lewis did not accept the policy. She testi- 
fied that she did not accept it at that time because she did not have the money. 
There was therefore no acceptance of the policy of insurance at that time, and the 
company did not thereby become bound as the insurer. 


The judgment of the trial court is reversed, and the cause remanded for a 
new trial. 


HOME INS. CO v. COLLINS. No. 11081. 
Court of Civil Appeals of Texas. Dallas. Nov. 26, 1932. 
Rehearing Denied Jan. 14, 1933. 
55 Southwestern Reporter (2d) 898. 

1. INSURANCE. 
Insurance is avoided where insured procures unpermitted concurrent insurance. 
(For other cases, see Insurance, Dec. Dig. § 336[1].) 

2. INSURANCE. ; 
Insurance issued at instance of another, without owner’s knowledge or ratifica- 

tion, will not avoid owner’s existing insurance. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

3. INSURANCE. 

As regards question whether insurance procured by mortgagee without 
mortgagor’s knowledge avoided mortgagor’s existing insurance, mortgagee could 
not, under trust deed, procure additional insurance binding mortgagor without 
making demand on mortgagor for additional insurance. 
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Trust deed provided that should the mortgagor fail to keep the 
improvements on the iproperty insured against fire in favor of any holder 

of the indebtedness secured and in the full insurable value of such im- 

provements, then the, wliole amount of the indebtedness thereby secured 

should immediately mature and become payable, and that any holder of 

any part of the indebtedness should have the option of paying insurance 

premiums, and in ‘such event the sum so expended should operate as lien 

on property. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 

4, INSURANCE. 

That mortgager made proof of loss on insurance procured by mortgagee, 
but of which mortgagor had no knowledge until after fire, held not to constitute 
adoption of additional insurance; hence mortgagor’s prior insurance was not 
avoided. * 
Mortgagor’s prior insurance was not avoided for unpermitted insur- 

ance, since the object of the provision of fire policy by which unpermitted 

concurrent insurance works a forfeiture is to prevent the moral hazard 
that would unquestionably arise from existence of excessive insurance ; 

but as the insured was not aware of the existence of the insurance pro- 

cured by mortgagee until after the fire, the moral hazard was not increased, 

and the reason for the stipulation against other insurance ceased. 

(For other cases ,see Insurance, Dec. Dig. § 336[2].) 

Appeal from District Court, Dallas County; Claude M. McCallum, Judge. 

Action by Alice Collins against the Home Insurance Company. Judgment for 
plaintiff, and defendamt appeals. 

Affirmed. 

Thompsan, Knight, Baker & Harris, of Dallas, for appellant. 

Clint & Eades, of Dallas, for appellee. 

Looney, J. 

Judgment was rendered in favor of Alice Collins against the Home Insurance 
Company on its fire policy for $1,500, upon a one-story house belonging to appellee 
containing a mortgage clause in favor of P. P. Martinez, beneficiary in a trust 
deed against the property. The jury found, with ample evidence to sustain the 
finding (which we adopt as our conclusion of fact on that issue), that the build- 
ing was totally destroyed by fire an December 11, 1929, and, as the policy became 
a liquidated demand, the judgment rendered was justified and should be affirmed 
unless reversible error is presented by the assignments. F 

Appellant contends that the court erred in refusing to direct a verdict in its 
favor, because of the existence of unpermitted concurrent insurance. The facts. 
in short, are these: After the issuance of the policy sued upon, P. P. Martinez, 
mortgagee, procured from Central Federal Fire Insurance Company a policy of 
$1,250, additional insurance. The policy in suit contains the usual forfeiture 
provisions for unpermitted insurance. With reference to this matter, we adopt 
from appellant’s brief the following statement, to wit: “At the time of the 
agreed statement of facts Alice Collins had not filed suit against the Content 
Federal Fire Insurance Company. Alice Collins did not actually know or have 
any actual knowledge of the issuance of the policy in the sum of $1,250.00 a 
the Central Federal Fire Insurance Company. She never expressly authoris 2 
the issuance of the policy, and did not know or learn that same had been isla 
until after the fire, unless same was authorized by the deed of trust mentioned 
This policy was applied for by P. P. Martinez, the mortgagee, and procured and 
obtained by him when he felt more insurance was needed on the property 
Alice Collins was charged with the premium on the Central Federal Fire tomers 
ance Company policy in the amount of $22.15, which sum had theretofore heen paid 
to the Agent of the Central Federal Fire Insurance Company by P. P aetinie 
and the notes which were executed and secured by the deed of trust dated 
November 1, 1929, included said premium of $22.50 on said Central Federal Fire 
Insurance Company policy, which has been heretofore attached, but Alice Collin 
did not actually know that fact. The mortgagee, P. P.*Martinez, filed a yo 
claimer. The proof of loss which was filed as against the Central Federal Hire 
Insurance Company makes a claim against that company for $1,250.00, and is 
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dated March 7, 1930, and she filed proof of loss against The Home Insurance 
Company claiming $1,500.00. * * *” 


{1, 2] It is well understood that insurance is avoided where insured, jp 
violation of a provision of the policy, procures unpermitted concurrent insurance 
on the property (Home Ins. Co. v. Boatner (Tex. Civ. App.) 218 S. W. 1097; Iq. 
(Tex. Com. App.) 239 S. W. 928, and authorities cited); but it is equally well 
settled that insurance issued at the instance of another, without the knowledge, 
consent, or ratification of the owner, will not avoid existing insurance. See 
Commonwealth Ins. Co. v. Evans (Tex. Civ. App.) 42 S.W.(2d) 1088, and 
authorities cited. It is contended, however, that under the provisions of the 
deed of trust, Martinez was authorized to take out additional insurance, that 
the same was binding upon appellee, constituted unpermitted concurrent insur- 
ance; hence avoided the policy in suit. 

[3] The pertinent provisions of the deed of trust are these: “But should the 
parties of the first part make default in the punctual payment of said indebted- 
ness, or any part thereof, principai or interest as the same shall become due 
and payable, or fail to pay as the same shall become due and payable, all taxes 
and special assignments, either State, County, Municipal or otherwise, charge- 
able to or assessed against or hereafter chargeable to or assessed against the 
hereinbefore described property, * * * or fail to keep at all times the improve- 
ments on said property insured against fire, tornado and hail in favor of any 
holder of the indebtedness hereby secured (who shall hold the policies of insur- 
ance) in the full insurable value of such improvements in solvent and reputable 
insurance companies acceptable to the holder of said indebtedness, * * * then 
and in such case, the whole amount of said indebtedness hereby secured remain- 
ing unpaid may at the option of the party of the third part, or other holder 
thereof, immediately mature and become payable. * * * Any holder of any part 
of the indebtedness hereby secured shall have the option of paying taxes and 
insurance premiums hereunder, and in such event the sums so expended shall 
operate as a lien on the real property herein described and be sécured hereby.” 


We do not think these provisions authorized Martinez to take out additional 
insurance binding upon appellee; but even if such authority can be found in the 
quoted provisions, it could not have been exercised without demand being made 
on insured for additional insurance, and default on her part. No such showing 
is revealed by the record. See Commonwealth Ins. Co. v. Evans (Tex. Civ. App.) 
42 S.W.(2d) 1088, 1090, and authorities cited; also annotations under Gould y. 
Maine, etc., Co., L. R. A. 1917A pages 607, 609, where the doctrine is announced 
that, “Although the mortgage contains a provision authorizing the mortgagee 
to protect his interest by insuring in case the mortgagor fails to do so, the 
mortgagee’s act in procuring insurance will not avoid a policy held by the mort- 
gagor where there has been no default on the latter’s part in protecting the mort- 
gagee hy insurance, and he has no knowledge that the mortgagee has taken out a 
policy.” 

[4] Appellant contends further, that even if the provisions of the trust deed 
did not authorize Martinez to take out additional insurance, binding upon 
appellee, nevertheless, he had the right as lienholder to procure the insurance, 
and as the insured, after loss, made proof and urged claim against the Central 
Federal Fire Insurance Company, she thereby ratified the act of Martinez, 
adopted the same as her own, and thus the policy became unpermitted insurance 
and avoided the policy in suit. 

The pertinent facts are these: After the loss, appellee made proof of same 
to Central Federal Fire Insurance Company under the $1,250 policy procured by 
Martinez, which, however, was rejected by the company, and at the time of trial 
had not been sued upon by appellee. 

We cannot adopt appellant's view; the object of the provision by which un- 
permitted concurrent insurance works a forfeiture is to prevent the moral hazard 
that would unquestionably arise from the existence of excessive insurance: but 
as the insured was not aware of the existence of the Martinez policy until after 
the fire, the moral hazard was not increased, the reason for the stipulation 
against other insurance ceased, and the rights of the parties became definitely 
fixed. We therefore overrule the contention that, by making proof of loss, 
appellee ratified the act of Martinez and adopted the additional insurance as her 
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own. See Allemania, etc., Co. v. Fordtran (Tex. Civ. App.) 128 S. W. 692; Nelson 
et al. v. Atlanta, etc., Co., 120 N. C. 302, 27 S. E. 38; Cowart v. Capital, etc., Co., 
114 Ala. 356, 22 So. 574; May on Ins. § 365c; also annotations under Gnat v. Ins. 
‘Co. L. R. A. 1918D page 783. 

Appellant urges several assignments, complaining of the action of the court 
in permitting witnesses to testify over its objections, as shown below. Appellee 
introduced several witnesses, who, after qualifying as experts, testified, without 
objection, that after the fire they inspected the remains of the building, described 
the parts left standing and the condition of the material not consumed, and 
thereupon were asked and answered the questions objected to that is, they were 
permitted to say that, in their opinion, the property was a total loss, that it was 
not practical to repair the building, that it had lost its identity as such and one 
witness Was permitted to say that, it uninsured and called upon to reconstruct 
the building, he would not use or utilize any of the material left, but would give 
it to some one to clear off the lot. The objections urged were that the answers 
are but the conclusions of the witnesses, and invaded the province of the jury. 

[5, 6} As a general rule, courts will, as far as possible, exclude the inference, 
conclusion, or judgment of a witness as to the ultimate fact in issue, 22 C. J. 
p. 502 (sec. 597) 3; but the rule is by no means absolute, for when such testimony 
i, admitted over objection, abuse of discretion and injurious results to the 
objecting party must be shown, Ibid. p. 514 (sec. 601) 4, as “it frequently occurs 
that the only possible or practicable method of making proof of the fact in issue 
is by means of opinion evidence.” Ibid. p. 504; M. K. & T. Ry. Co. v. Steele, 
50 Tex. Civ. App. 634, 110 S. W. 171, 174; McCabe v. San Antonio, etc., Co., 39 
Tex. Civ. App. 614, 88 S. W. 387; St. Louis & S. F. R. Co. v. Smith (Tex, Civ. 
App. writ denied) 90 S. W. 926, 929. 

[7] It was shown that, from previous training and experience, these wit- 
nesses were skilled contractors, builders, etc.; therefore were competent to 
testify, and we think were correctly permitted to express opinions in regard to 
the subjects of inquiry, although their answers assumed facts in controversy, and 
in this sense invaded the province of the jury. In I. & G. N. Ry. Co. v. Mills 
(writ denied) 34 Tex. Civ. App. 127, 78 S. W. 11, 12, Judge Fly used the following 
language in point: “* * * In order to obtain a certain opinion from an expert, 
it is absolutely essential to assume the existence of the facts necessary to elicit 
the opinion; and, in order that the opinion should prove of any value, it should 
be the very one that it is desired the jury should form. * * *” Also see St. L. & 
S. F. R. Co. v. Smith (Tex. Civ. App.) 90 S. W. 926, 929; Galveston, H. & H. R. 
Co. v. Bohan (Tex. Civ. App.) 47 S. W. 1050, 1052, 1053. Particularly is this the 
rule where, as in the instant case, the experts testified from observed facts. See 
11 R. C. L. p. 577 § 9; Joske v. Pleasants (writ denied) 15 Tex. Civ. App. 433, 
39 S. W. 586, 589; Stark v. Harry (writ denied) 57 Tex. Civ. App. 529, 122 S. W. 
947, 950; St. Louis, A. & T. Ry. Co. v. Johnston, 78 Tex. 536, 540, 15 S. W. 104; 
Schaefer v. Ely, 84 Conn. 501, 80 A. 775, 779, Ann. Cas. 1912D, 899; Bankers 
Lloyds y. Montgomery (Tex. Civ. App.) 42 S.W.(2d) 285, 286. We are of opinion, 
therefore, that the court did not err in admitting the testimony over appellant's 
objection. 

_ _ [8] However, if it be conceded that the court did err in this respect, the 
judgment should not be reversed for that reason, because the record is replete 
with evidence, admitted without objection, that justified the finding that the 
property was a total loss. See Hart v. Harrell (Tex. Civ. App.) 17 S.W.(2d) 
1093; Seay v. Fennell (writ denied) 15 Tex. Civ. App. 261, 39 S. W. 181, 183; St. 
L.& S. F. R. Co. v. Smith (Tex. Civ. App.) 90 S. W. 926, 929; Head v. Texas St. 
Bank (Tex Civ. App.) 16 S.W.(2d) 298, 301; Fain v. Fain (Tex. Civ. App.) 6 
S.W.(2d) 403, 407, 408; International Travelers’ Ass’n v. Bettis (Tex. Civ. App.) 
3S.W.(2d) 478, 481; Baker v. Farmers’, etc., Union (Tex. Civ. App.) 3 S.W.(2d) 


155, 157 


In harmony with these views, we affirm the judgment of the court below. 
Afttirmed. 
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FIREMEN’S FUND INS. CO. v. FARRINGTON et al. No. 8943. 
Court of Civil Appeals of Texas. San Antonio. Dec. 7, 1932, 
Rehearing Denied Jan. 18, 1933. 
55 Southwestern Reporter (2d) 1076. 
1. INSURANCE. 

Trustee held mortgagee’s and not mortgagor’s agent, hence trustee had no 
authority to surrender mortgagor’s fire policy, containing clause protecting mort- 
gagee, to insurer for cancellation. 

(For other cases, see Insurance, Dec. Dig. § 101.) 

2. INSURANCE. 

Insurer denying all liability on fire policy could not complain hecause of 
insured’s failure to furnish proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Appeal from District Court, Nueces County; J. P. Pool, Judge. 

Suit by H. L. Farrington and another against the Firemen’s Fund Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Thompson, Knight, Baker & Harris, W. C. Thompson, and Geo. S. Wright, 
all of Dallas, for appellant. 

Johnson & Peden, of Houston, for appellees. 

Pay At: 5. 

This suit was brought by H. L. Farrington and Mrs. R. R. Le Master, to 
recover on a fire insurance policy issued by appellant to Farrington on a two- 
story frame building owned by him in the country near Goliad. Mrs. Le Master 
owned a mortgage on the house. The cause was submitted to a jury on one 
special issue, to wit: “Was Joseph Wearden acting as the agent of the plaintiff, 
H. L. Farrington, when he delivered the fire insurance policy, issued by the de- 
fendant, to the J. M. Burns Company for cancellation on April 1, 1931?” which 
was answered in the negative. Upon that answer judgment was rendered in 
favor of appellees for $3,500, apportioned $3,000 to Mrs. Le Master and $500 to 
Farrington. 

[1] The facts show that a policy of insurance against fire, on a_ house 
owned by Farrington, was issued to appellees by the insurance company. Mrs 
Le Master had a deed of trust on the property to secure her in a debt of $8,000 
due by Farrington to her, and it was provided in the policy that, in case of loss by 
fire, the insurance was to be paid to Mrs. Le Master. The house was consumed 
by fire on April 2, 1931, and it appeared that on March 30, 1931, the insurance 
company had instructed the J. M. Burns Company, agents of the insurance com- 
pany, to cancel the policy on the house. Wearden was the trustee in the deed of 
trust to Mrs. Le Master from Farrington. He had the policy in his possession, 
and when notified that appellant desired to cancel Farrington’s policy, he went 
to the agent of appellant and delivered the policy to him, with the understanding 
that another policy in another reputable insurance company was to be delivered 
to him. Wearden was the agent of Mrs. Le Master, but was not the agent of 
Farrington, and had no authority from him to surrender the policy for cancella- 
tion. No notice was ever given to Farrington, or any one representing him, that 
appellant, insurance company, desired or intended to cancel the policy. It was 
provided in the policy that, if a cancellation was desired, five days’ notice should 
be given of such desire. 

In a case much stronger as to agency than the facts as to agency in this case, 
it was held that one Bain was not the agent of the insured as to cancellation. The 
question was exhaustively discussed, and, although a writ of error was granted by 
the Supreme Court, it affirmed the judgment of this court, and reiterated its con- 
clusions as to the question of agency. The writ was probably granted because 
this court overruled the decision of another Court of Civil Appeals. Gulf Ins. 
Co. v. Landamore, 22 S.W.(2d) 978, 979; same case by Commission of appeals, 
Sec. Nat. Fire Ins. Co. v. Gulf Ins. Co., 41 SW(2d) 17. The jury correctly an- 
swered the issue, and, as that was the only issue, the court correctly rendered 
judgment for appellees. 

[2] The policy was issued to Farrington, and the agent of the mortgagee had 
no authority to bind the insured as to the policy. She had no authority over the 
policy, except as her interest might appear in case of a fire, and her interest could 
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be destroved at any time by payment of her mortgage. If it be true, as con- 
tended by the insurance company, that appellant should not be held liable to Mrs. 
Le Master, it is not damaged by the judgment in her favor, because appellant 
was at least liable to Farrington in the full sum found against it, and Farring- 
ton alone could complain because a part of his judgment was given to some one 
else. Neither can appellant be heard to complain of a failure to furnish proof of 
ss, when it denied all liability. All of its propositions are overruled. 
The judgment is affirmed. 


FOX v. MILWAUKEE MECHANICS’ INS. CO. 
Supreme Court of Wisconsin. Jan. 10, 1933. 
246 Northwestern Reporter 511. 
1. INSURANCE. 

Valued policy law, providing that where realty is totally destroyed damages 
are amount policy specifies, controls over subsequently enacted standard fire policy 
law limiting damages to actual cash value of property at time of loss since 
constituting exception thereto (St. 1931, §§ 203.01, 203.06, 203.21, 370.02(3). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

2, INSURANCE. 

Valued policy law held not to deprive of property without due process. 
though building depreciated in value between date of policy and its destruction 
(St. 1931, § 203.21; Const. Wis. art. 1, §§ 1, 9, 13; Const. U. S. Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. INSURANCE. 

Valued policy law constitutes contract for liquidated damages and does not 
create conclusive presumption of value of property destroyed (St. 1931, § 203.21) 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Appeal from a judgment of the Circuit Court for Kenosha County; E. B. 
Belden, Circuit Judge. 

Action by Frank W. Fox, individually and as assignee of Victor Wachta, 
against the Milwaukee Mechanics’ Insurance Company. From a judgment in 
favor of plaintiff, defendant appeals—[By Editorial Staff.] 

Affirmed. 

Action begun November 16, 1931; judgment entered May 14, 1932. Valued 
policy law. The plaintiff brings this action as the assignee of one Victor Wachta. 
On May 4, 1929, Wachta then being the owner of certain real estate situated in 
Kenosha county, took out a policy of fire insurance with the defendant in the 
amount of $3,500, insuring him against loss or damage by fire on his frame 
building for a period of three years commencing May 5, 1929. On April 29, 
1931, the building was totally destroyed by fire. After some negotiations this 


action was brought, Wachta having assigned his cause of action to the plaintiff 
to recover on the policy. 


The defendant in its answer set up a part of the contract of insurance and 
alleged that the subject of insurance had greatly depreciated in value between 
May 4, 1929, when the policy was issued, and April 29, 1931, when the property 
was totally destroyed; that on said last-named day the actual cash value of the 
building destroyed by fire did not exceed the sum of $2,000. Other matters were 
set up relating to arbitration which in the view we take of the case it is not 
material to set out. 

Plaintiff filed a motion for summary judgment on the pleading pursuant to 
the provisions of section 270.635, Wis. Stats., plaintiff's motion was granted, and 
judgment was entered accordingly, from which the defendant appeals. 

Other facts will be stated in the opinion. 

_ Silber, Isaacs, Silber & Woley, of Chicago, Ill, and Samuel Becker, of 
Milwaukee (Herbert W. Hirsh and Frederick D. Silber, both of Chicago, IIL, 
ot counsel), for appellant. 

_ La Follette, Rogers & Roberts, of Madison (W. Wade Boardman, of Madison, 
ot counsel), for respondent. 

RosenBerry, C. J. 

A consideration of the questions raised on this appeal requires us to set out 
the following portions of the Wisconsin standard fire insurance policy: “Section 
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203.01. * * * In Consideration of the Stipulations herein named And of ........ 
Dollars Premium. Does Insure and legal representatives, to the extent 
of the actual cash value (ascertained with proper deductions for depreciation) of 
the property at the time of loss or damage.” 

Section 203.21, ordinarily known as the Wisconsin valued policy law, pro- 
vides: “Whenever any policy of insurance is written to insure real property and 
the property insured is wholly destroyed, without criminal fault on the part of 
the insured or his assigns, the amount of the insurance written in such policy 
shall be taken conclusively to be the true value of the property when insured 
and the true amount of loss and measure of damages when destroyed.” 

It is argud: (1) That the provisions of the standard fire insurance policy 
control and that the insured can recover no more than the actual cash value of 
the property at the time of its destricution; (2) that if it be held that the valued 
policy law controls over the language of the standard fire insurance policy, then 
it is unconstitutional and deprives the defendant of its property without due 
process of law, contrary to the Fourteenth article of Amendments to the Consti- 
tution of the United States and to sections 1, 9, and 13 of article 1 of the 
Constitution of the state of Wisconsin 

I. The first valued policy law in force in this state was enacted in 1874, being 
chapter 347 of the laws of that year. Thereafter in 1895 the standard policy 
law was encated. Laws 1895, c. 387. As enacted it contained a_ provision 
substantially the same as that heretofore set out and contained in the present 
standard policy of fire insurance. The standard policy law of 1895, however, 
' provided that the clause relating to actual cash value at the time of loss should 
be the measure of damages except in cases otherwise provided by statute. 

By chapter 265 of the Laws of 1915, the valued policy law was repealed. In 
1917, the standard policy law of 1895 was repealed by chapter 127 of the laws of 
that year and a new standard policy law was enacted to take effect July 1, 1917. 
The new standard policy law omitted the exception contained in the standard 
policy law of 1895 so that as the law then stood the actual cash value at the time 
of loss was the measure of the company’s liability. Subsequent to the enactment 
of the standard policy law of 1917, chapter 461 of the Laws of 1917 was enacted, 
which is the present valued policy law, the material part of which has heretofore 
been set out. 


It is argued that these two enactments are conflicting and should be so 
construed as to reconcile and give full effect to the provisions of both, and 
it is further argued that the only construction which will reconcile apparently 
conflicting provisions in the valued policy law and the standard policy law is one 
that gives effect to the standard policy law and permits depreciation in value 
between the time of the issuance of the policy and the time of loss to be 
shown, and which gives effect to the valued policy law in cases where there has 
been no depreciation between the time of the issuance of the policy and the 
time of loss. 

[1] The standard policy law is intended to apply to all classes of property, 
and by the provision of section 203.06 every policy of insurance issued in the 
state of Wiscosin must conform thereto except in cases where departures there- 
from are authorized by law. While the standard fire insurance policy law went 
into effect subsequent to the enactment of the valued policy law in 1917, it 1s 
considered that that does not affect the rule relating to legislative intent. In any 
event, the quoted provisions of the standard fire insurance policy law are generai 
covering all classes of real and personal property. The provisios of the valued 
policy law are special and apply only to real property and then only when the 
property is wholly destroyed. We are therefore constrained to hold that in 
accordance with the ordinary rules for statutory construction the special pro 
vision controls the general provision and constitutes an exception thereto. Section 
370.02(3), Stats. We find no basis for saying that one rule applies where 
property has depreciated in value and another applies where it has remained 
stationary or increased in value. The statute says that where insured rea 
property is totally destroyed the damages shall be the amount named in the 
policy. We conclude therefore that the defendant’s contention with respect te 
the construction of the statute cannot be upheld. Eck v. Netherlands Ins. Co., 203 


Wis. 515, 234 N. W. 718. 





Fire] Fox v. Milwaukee Mechanics’ Ins. Co. 


|2] II. The contention of the defendant that, as construed by the trial court 
and by this court, the valued policy law creates a conclusive presumption which 
bars the defendant from a judicial inquiry into the extent of its liability, deprives 
the petitioner of its property without due process of law, is fanciful and some- 
what tenuous. The defendant company entered into the contract with the insured 
voluntarily. The valued policy law is nothing more nor less than a contract 
for liquidated damages in the event of total loss. The public policy underlying 
laws of this kind has been fully considered and aptly stated in prior decisions 
of this court. See Reilly v. Franklin Ins. Co., 43 Wis. 449, 28 Am. Rep. 552. 

We are cited to only one case that deals with the question presented and 
there it was not determined. Hartford Fire Ins. Co. v. Redding, 47 Fla. 228, 37 
So. 62, 67 L. R. A. 518, 110 Am. St. Rep. 118. It is sought to deduce from 
Orient Ins. Co. v. Daggs, 172 U. S. 557, 19 S. Ct. 281, 43 L. Ed. 552, the conclu- 
sion that the Supreme Court of the United States would not have held valid the 
Missouri statute there under consideration except for the fact that the statute 
contained a clause allowing depreciation to be shown. From that conclusion it is 
argued that a valued policy law is unconstitutional. We are unable to concur 
in this view. It is quite apparent the court did not have under consideration the 
situation here presented. What was said in that case must be read in connection 
with the facts there under consideration. 

We are at a loss to understand how the making of a contract to pay a sum 
certain in the case of total destruction of property deprives the promisor of his 
property without due process of law in the event that between the date of the 
contract and the destruction of the property its value has depreciated. The 
very object and purpose of the statute was to eliminate controversy as to the 
amount of loss by requiring the parties to agree upon the amount to be paid in 
the event of total destruction. Compelling an insurance company to perform 
its contract certainly is not depriving it of its property without due process of 
law. As a makeweight it might not be improper to refer to the fact that under 
the standard fire insurance policy the insurer has the right to repair, rebuild, or 
replace the property with other of like kind and quality within a reasonable time. 
In addition to that the defendant had the right reserved in its contract to cancel 
the property upon five days written notice. 

[3] Our attention is also called to Schlesinger v. Wisconsin, 270 U. S. 230, 
46 S. Ct. 260, 70 L. Ed. 557, 43 A. L. R. 1224. That case has no bearing what- 
ever upon the questions under consideration here. The valued policy does not 
create a conclusive presumption. It requires an insurance contract to contain 
certain terms and provisions. These become binding upon the insurer when it 
voluntarily enters into a contract of insurance, not before. 

Judgment affirmed. 
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ACCIDENT 


MASSACHUSETTS BONDING & INS. CO. v. SANTEE. No. 6909. 
Circuit Court of Appeals, Ninth Circut. Jan. 9, 1933. 
62 Federal Reporter (2d) 724. 
1, INSURANCE. 

Plaintiff, suing on accident insurance policy, has burden to prove that death 
resulted from external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

Proof, without more, that insured was killed by another raises presumption 
that death was accidental, and makes out prima facie case under accident policy 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Proof that insured’s death resulted from gunshot wounds not self-inflicted 
held to give rise to presumption, in absence of evidence to contrary, that death 
resulted from accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. INSURANCE. 

Clause in accident policy, reducing indemnity where insured failed to dis- 
close fact of other insurance, he/d not invalid as against public policy (Laws 
Wash. 1929, pp. 291, 292). 

Laws Wash. 1929, pp. 291, 292, provide, in part, that if insured under 
accident insurance policy shall carry with another insurer “other insur- 
ance covering the same loss without giving written notice to the insurer, 

* * * the insured shall be liable only for such portion of the indemnity 

promised as the said indemnity bears to the total amount of like indemnity 

in all policies covering such loss. * * * ” 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

5. INSURANCE. 

Where insured under accident policy failed to disclose existence of another 
accident policy, executor of insured held entitled to recover only pro rata death 
benefits (Laws Wash. 1929, pp. 291, 292). 

(For other cases, see Insurance, Dec. Dig. § 531%.) 


Appeal from the District Court of the United States for the Eastern Dis- 
trict of Washington, Southern Division; J. Stanley Webster, Judge. 

Action by Ray W. Santee, executor of the estate of Charles L. Santee, de 
ceased, against the Massachusetts Bonding & Insurance Company. Judgment for 
the plaintiff, and the defendant appeals. 

Judgment reversed with instructions, in accordance with opinion. 

Jas. A. Williams, of Spokane, Wash., for appellant. 

La Berge, Cheney & Hutcheson, Harry A. La Berge, Joseph C. Cheney, and 
Elwood Hutcheson, all of Yakima, Wash., for appellee. 

Before Wilbur and Sawtelle, Circuit Judge. 

SAWTELLE, Circuit Judge. , 

This action was commenced by the appellee to recover the proceeds of a 
$7,500 accident insurance policy issued by appellant to Charles L. Santee, de- 
ceased. The policy insured “against bodily injury sustained during the life of 
this policy directly and independently of all other causes through accidental 
means.” . 

The insured died on September 15, 1931, during the life of the policy in suit 
The complaint alleges, and the answers admits, that the death of the insured was 
caused by gunshot wounds inflicted about an hour previous to his death by a re- 
yolyer fired by one W. B. Mahan. Mahan and his wife were the only witnesses 
to the killing. and they both refused to testify in regard to the shooting, on the 
ground that their testimony might tend to incriminate them. There (was no 
evidence, therefore, regarding the circumstances surrouhding the insured’s death 
However, it was conceded that the injuries which caused the death were external 
and violent, and the issue was whether death occurred “through accidental means. 

It was stipulated that the jury be discharged. Both sides moved for a 
directed verdict, and the court ruled in favor of the appellee. Appellant concedes 
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that “there were no controverted questions of fact, and the questions involved 
were purely ones of law”; but it is urged that the court erred in denying appel- 
ant’s motion for a directed verdict in its favor and in entering judgment for the 
appellee, because, under the circumstances, there is no presumption of law that 
leath occurred through accidental means. Appellee, on the other hand, main- 
tains that the uncontradicted evidence and admissions in the pleadings established 
a prima facie case, as ruled by tlie trial court; “that the evidence having estab- 
ished death through external and violent means as the direct result of gunshot 
wounds not self-inflicted, the legal presumption that such death was therefore 
due to accidental means squarely applies, and there being no evidence on the 
oart of defendant [appellant] to rebut this presumption * * * the appellee’s motion 
jor directed verdict and judgment was properly granted.” 

[1-3] The ruling on the motion for directed verdict was correct. 

In Mutual Life Ins. Co. of New York v. Sargent (C. C. A. 5) 51 F.(2d) 4, 5, 
the court said: “Upon the matter of proof it is the law, though there are one 
r two authorities contra [New York Life Ins. Co. v. Ollich (C. C. A.) 42 F.(2d) 
399, 401], that while the burden is upon plaintiff in cases of this kind to prove 
jeath resulting from external, violent and accidental means, proof without more 
‘hat insured was killed by another raises the presumption that death was acci- 
‘ental, and makes out a prima facie case in the absence of evidence to the con- 
trary. Smith v. New York Life Ins. Co. (C. C. A.) 31 F.(2d) 281; Nerrow v. 
Pacific Mutual Life Ins. Co. (Mo. App.) 294 S. W. 97, 99; Withers v. Pacific 
Mutual Life Ins. Co., 58 Mont. 485, 193 P. 566; A&tna Life Ins. Co. v. Rustin, 151 
Ky. 103, 151 S. W. 366; Jones v. U. S. Mutual Acc. Ass’n, 92 Iowa, 652, 61 N. W. 
485: Aetna Life Ins. Co. v. Little, 146 Ark. 70, 225 S. W. 298.” 


“The burden of proof was on appellant to show that the death of the insured 
resulted from bodily injury effected through external, violent, and accidental 
means. It being admitted by the pleadings that the insured was killed by another, 
it necessarily follows that his death was caused by external and violent means. 
Without further proof, a presumption arose that death was accidental. 1 C. J. 
45.” Smith v. Mutual Life Insurance Co. of New York (C. C. A. 5) 31 F.(2d) 
280, 281. 

“In the absence of evidence to the contrary, the law presumes that Jones 
[the insured] was without fault. There was no direct testimony to show that 
Wade, in firing the shot, had any intent to injure or kill Jones. Then the 
presumption which the law raises where one had been killed by external and 
violent means, as in this case, that the injury was the result of accident, will 
prevail until overcome by evidence. [Citing cases.]” Jones v. Accident Associ- 
ition, 92 Iowa, 652, 61 N. W. 485, 487. 

“The plaintiff made out a prima facie case when she introduced proof estab- 
ishing the death of Martin [the insured] by external and violent means. [Citing 
ases.| The proof of death by such means raised a presumption that the insured’s 
leath was accidental, and this presumption was not destroyed by the fact that 
er evidence showed that Martin was ‘killed’ by Dr. Brannon.” Martin vy. Mutual 
Life Ins. Co., 106 W. Va. 533, 146 S. E. 53, 56. 

See, also, Killingsworth v. AXtna Life Ins. Co. (D. C.) 49 F.(2d) 399, same 
case on appeal, AXtna Life Ins. Co. v. Hagemyer (C. C. A. 5) 53 F.(2d) 636, cer- 
torari denied 285 U. S. 542, 52 S. Ct. 314, 76 L. Ed. 934; Withers v. Pacific Mut. 
Life Ins. Co., 58 Mont. 485, 193 P. 566; Schmohl v. Ins. Co. (Mo. App.) 177 S. W. 
1108; Id., 266 Mo. 580, 182 S. W. 740; Id. (Mo. App.) 189 S. W. 597 and Id. (Mo. 
Sup.) 197 S. W. 60; Carpenter v Iowa State Traveling Men’s Ass’n, 213 Iowa, 
1001, 240 N. W. 639; Linnen v. Commercial Casualty Co., 152 S. C. 450, 150 S. E. 
127; and Tabor v. Commercial Casualty Ins. Co., 104 W. Va. 162, 139 S. E 
0, 657, 57 A. L. R. 968, 971, where it is said: “The rule of law is well estab- 
ished, that in the absence of a provision in an accident policy relieving the in- 
surer in such case, the latter is liable where the insured is intentionally killed or 
ured by another, and the injury is not the direct result of misconduct or an 
ssault hy the insured, but is unforeseen in so far as he is concerned, and that 
the = so inflicted is accidental within the meaning of such policy. [Citing 
ases, 

See, also, Missouri State Life Ins. Co. v. Roper (C. C. A. 5) 44 F.(2d) 897. 

With the rule that the right of recovery only exists where “the injury is 
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not the direct result of misconduct or an assault by the insured,” we are not 
concerned, because in the case at bar there was no such proof or any evidence 
at all as to the circumstances surrounding the insured’s death; simply the hare 
admission that the insured was killed by a certain third person. ; ‘ 

It is also contended that “the court erred in denying appellant’s motion that 
the court rule as a matter of law that if there was a recovery permitted the 
appellee, it be limited to the pro-rata amount as provided by Clause 17 of the 
policy of insurance.” That clause is as follows: “17. If the insured shall carry 
with another company, corporation, association, or society other insurance coyer- 
ing the same loss without giving written notice to the Company, then in that case 
the Company shall be liable only for such portion of the indemnity promised 
as the said indemnity bears to the total amount of like indemnity in all policies 
covering such loss, and for the return of such part of the premium paid as shall 
exceed, the pro-rata for the indemnity thus determined.” 

Chapter 124 of the Laws of Washington, 1929, pp. 291, 292, relating to acci- 
dent and health insurance, among others, provides that: 

“15. * * * No such policy shall be so issued or delivered which contains any 
provision * * * (2) limiting the amount of indemnity to a sum less than the 
amount stated in the policy and for which the premium has been paid; * * * 
unless such provisions which are hereby designated as optional standard pro- 
visions, shall be in the words and in the order in which they are hereinafter 
set forth, but the insurer may at its option omit from the policy any such optional 
standard provision. Such optional standard provisions if inserted in the policy 
shall immediately succeed the standard provisions named in this section. * * * 

(2) An optional standard provision relative to reduction of the amount 
of indemnity to a sum less than that stated in the policy as follows: 


“17, If the insured shall carry with another company, corporation, association 
or society other insurance covering the same loss without giving written notice 
to the insurer, then in that case the insurer shall be liable only for such portion 
af the indemnity promised as the said indemnity bears to the total amount of 
like indemnity in all policies covering such loss, and for the return of such part 
of the premum paid as shall exceed the pro rata for the indemnity thus de- 
cermined.” 

“Although provisions for prorating in case of other insurance are common 
in fire insurance, provisions of this character seem to have found their way into 
accident insurance only within recent years.” Couch on Insurance, vol. 7, § 1879 


{[4, 5] At the time of his death the insured carried another accident policy 
in the Sentinel Life Insurance Company. Both policies covered loss of life by 
accidental means. The learned trial court held that there could not be an ap- 
portionment of a loss arising out of the death of a human being, and declined to 
xive effect to section 17 of the policy on the prorating basis. We are of opinion 
that this was error. The Washington statute expressly authorizes the insertion 
of secton 17 in the policy, and since it is not against public policy it is as binding 
upon the contracting parties as any other provision of the contract. The mean- 
ing of the section is plain, and we can see no good reason why it should not be 
enforced. This prorating provision of the contract could easily have been 
avoided by the insured by simply giving notice of the existence of the other 
policy. 

A similar question arose in the case of Dustin vy. Interstate Business Mens 
Accident Ass'n, 37 S. D. 635, 159 N. W. 395, 397, L. R. A. 1917B, 319. It was there 
contended that such a provision in an accident insurance policy was against the 
public policy of the state, and for that reason void; but the court held that para- 
graph 16 of the policy (identical with paragraph 17 of the policy in the instant 
case) “is not contrary to any law, nor is it immoral and, unless it is contrary to 
public policy, it must be given effect.” Also: “We are satisfied that the language 
used is broad enough to include any other accident insurance, whether the same 
was in force at the time the application was made or was issued thereafter, and 
that the decedent could not have misunderstood or have been misled by the 
language used, and that the clause in question is not void for ambiguity 

Again: 

“Under the terms of the provision, the issuance of additional insurance 
without the giving of the notice therein provided for automatically reduces the 
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amount of the insurance. If the notice is given, the liability is not affected by 
the additional insurance unless the company chooses to exercise its option to 
return the unearned premium and cancel the policy. The only reason that is 
suggested why a policy shall be canceled under these circumstances is the danger 
{ liability on icone of self-inflicted injuries where persons have been allowed 

carry excessive accident insurance. In other words, that the element of moral 
hazard is involved in accident insurance. The provision guarding against moral 
azard in standard fire insurance policies has been upheld by this court. Hyronish 

Home Ins. Co., 33 S. D. 428, 146 N. W. 588, and is, we believe, upheld by 
courts in general. While it is true that the element of moral hazard is not in- 











ved in accident insurance to the same extent as in fire insurance, it cannot 
e denied that there is some additional risk on account of self-inflicted injuries in 
ase Ol ; aecidend insurance, and that the element of moral hazard does exist. N: 


] 2 


reason has been shown why the parties to an accident insurance policy may not 

guard against this risk by contract; and, if the contract has been fairly entered 
ought to be enforced. 

“The case involves no question of public policy. It is purely a question of 





th ht to enter into the agreement contained in the policy. The decedent failed 
to give the notice provided for in the policy, and defendant's liability was re- 
luced as therein provided.” 


fhe Dustin Case was followed in Anderson y. Interstate Business Men’s 


Accident Ass’n, 28 S. D. 105, 160 N. W. 522 


In Graham y. Business Men’s Assur. Co. of America (C. C. A. 10) 43 F.(2d) 
74, this same section 17 of the standard provisions of a similar policy was 
belo re the court. It was there contended that the provision was in conflict wi 
a certain section of the session laws of Oklahoma which prohibits an insurance 
:pany from issuing any policy which does not distinctly state the amount of 
s payable, the manner of payment, and the consideration therefor. The 
‘ourt said: “The policy sued on distinctly states the benefits payable; 1t is true 
the amount payable may be reduced by taking other insurance without notice, but 
even the reduced amount is definitely ascertainable by a simple computation. 
The purpose of the statute is to enable the insured to tell exactly how much in- 
surance he is buying, and to protect him against contracts that promise to pay a 
sum not veeoreile ascertainabie, as, for example, an amount to be determined 
by assessments thereafter to be made. The statute is not aimed at, nor does 
t cover, provisions which reduce the benefits in an ascertainable amount in event 
the age of the insured is misstated, or in event he engages in a more hazardous 
‘upation, or takes additional insurance. The insured, under the policy in ques- 
tion, and with his own knowledge as to the insurance he carries, knows exactly 
the amount of benefits pavabie at any time. Southern Travelers’ Ass’n v. Boyd 


(Tex. Com. App.) 12 S.W.(2d) 183. The policy is not in conflict with the quoted 


statute.” 


? 








It was there contended, as it is here, that the provision applies only to loss 
time and not to loss of life; but the court said: “The second contention of 
iff is that the provision applies only to loss of time and not to loss of life. 
Plaintiff urges that the reason for the provision is to protect the company against 
malingerers; that men might feign injury to collect large indemnities for 
loss of time, but do not feign death for that purpose. But, where language used 
hy the parties is clear, courts are not justified in ignoring it, however plausible 
the reasons advanced. The contract in question repeatedly speaks of ‘indem- 
ity for loss of life.’ In fact, the agreement to pay in case of death is referred to 
as an ‘Indemnity for Loss ef Life Payable to the Beneficiary.’ Clause 17 pro- 
ides that, in case of additional insurance, the company ‘shall he liable only for 
such portion of the indeminty promised,’ ete. The trial court was correct in 
ning to eliminate from clause 17 the indemnity payable for loss of life.” 





is true the case was reversed, but on another ground, not here material. 


_ In the case of Aaberg v. Minnesota Commercial Men’s Ass’n, 161 Minn. 384, 
“UI N. W. 626, 628, the court was called upon to construe section 17, and, among 
ot} +h; 


er things, said: “The statute does not frown upon additional accident insur- 
ice, but gives the insurer an option to insert in the contract or policy the pro- 
quoted. That provision penalizes the insured only when he carries such 





litional insurance without giving written notice to the insured. * * * Under 
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our statute the failure to give written notice of the additional insurance bears on 
the amount of the liability of the first insurer.” 

This language was used by the court in a case involving the timeliness of the 
notice of taking out additional insurance. 

Section 17 was also involved in the case of International Travelers’ Ass'n y 
Gunther, 280 S. W. 172, 173, where the Commission of Appeals of Texas said: 
“This article provides that the corporation shall be liable for the full amount 
stated in the policy, ‘subject to such legal defenses as it may have against same’ 
The word ‘same’ here used refers to and means the sum of money specified, 
There is nothing in this article to indicate that the parties to the contract of 
insurance may not make and stipulate in the contract a provision that a failure oj 
the insured to give written notice of other insurance covering the same loss should 
defeat a recovery under the policy either in whole or in part, and prevent such 
stipulation from furnishing a legal defense to a recovery under the policy, or to a 
recovery of a portion of the sum of money specified therein.” 

See, also, McConathy vy. North American Accident Insurance Co., 14 La. App 
27, 129 So. 238; Wall v. Commonwealth C. Co. of Philadelphia, Pa., 225 Mo, 
App. 657, 39 S. W.(2d) 441; Satterfield v. Inter-Ocean Casualty Co., 159 Tenn, 
531, 19 S.W.(2d) 229, 230. In the latter case, the court said: “The obvious and 
only purpose of the provision for notice is that the insurer may have knowledge 
of the fact of other insurance, and with such knowledge determine whether it 
will cancel its policy after the expiration of the period for which it has accepted 
a premium.” 

There the question was whether or not the second application for insurance 
by the insured had been accepted; but it is interesting to note that the Supreme 
Court of Tennessee at least assumed that section 17 was a valid provision of the 
contract of insurance. 

We have examined the case of Wahl v. Inter-State Business Men’s Acc 
Ass'n, 201 Iowa, 1355, 207 N. W. 395, 50 A. L. R. 1374, relied upon by appellee. 
We think that case is not in accordance with the weight of authority. 

We think appellant's other specifications of error are without merit. 

[6] Since a jury was waived, and it is admitted that there were no controvert- 
ed questions of fact, and the questions involved were purely ones of law, there 
is no occasion for a new trial. Howbert v. Penrose (C. C. A. 10) 38 F.(2d) 
577. 68 A. L. R. 820; Graham v. Business Men’s Assur. Co. of America (C. C 
A. 10) supra, 43 F.(2d) 673. 

The judgment of the trial court is reversed, with instructions to enter judg- 
ment for appellee, limited, however, to the pro rata amount of the policy as pro- 
vided by clause 17 thereof. Costs on this appeal, not including attorney’s docket 
fee, to be equally divided between appellant and appellee. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. STRANGE. 6 Div. 57. 
Supreme Court of Alabama. Oct. 27, 1932. 
Rehearing Denied Jan. 27, 1933. 
145 Southern Reporter 425. 
1. INSURANCE. 
The terms “non-cancellable” and “non-contestable,” as used in life or health 
and accident insurance, are not synonymous. 
The term “non-cancellable,” as used, merely limits the right of insurer 
to cancel after an illness or accident, so long as the premium was paid, and 
it gives the insured material aid in continued protection against repeated 
illness and injuries and cancellation therefor, while the non-contestable 
clause secures to insured indemnity by way of short limitations by contract 
against belated charges of fraud and mistake and rescission therefor, 
when he has acted thereon to his detriment by payment of premiums 
and foregoing other insurance. 
(For other cases, see Insurance, Dec. Dig. § 226.) 
2. INSURANCE. : 
Non-cancellable clause of health and accident policy held not to qualify 
provision that falsity of statements in application materially affecting acceptance 
of risk or hazard assumed barred right to recover under policy. 
This was so, since the non-cancellable clause and the clause providing 
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that the falsity of any statements in the application materially affecting 
either the acceptance of the risk or the hazard assumed or made with 
intent to deceive should bar all right to recover under policy were wholly 
independent clauses. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
3. INSURANCE. . 
When insurer cancels policy under terms thereof, its motive in doing so is 
immaterial. 
(For other cases, see Insurance, Dec. Dig. § 228.) 
4, INSURANCE. 
Health and accident policy held not to give insurer right to cancel policy at 
its option and without cause, but merely right to seasonably obtain cancellation 
for fraud. 
(For other cases, see Insurance, Dec. Dig. § 226.) 
3. INSURANCE. ‘ 
Unambiguous policy must be construed as any other written instrument. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from Circuit Court, Jefferson County; Wm. M. Walker, Judge. 

Bill in equity by the Pacific Mutual Life Insurance Company of California 
against George Howell Strange, to cancel a policy or certificate of insurance. 
From a decree sustaining a demurrer to the bill as amended, and dismissing it, 
complainant appeals. 

Affirmed. 

London, Yancey & Brower and Jim C. Smith, all of Birmingham, for appellant. 

Harsh, Harsh & Hare, of Birmingham, for appellee. 

Tuomas, J. 

The bill was promptly filed, and within the time required, for rescission of a 
certificate of health and accident insurance on the ground that its issue was 
procured by vitiating fraud perpetrated by the insured. 

The first trial was had on materially different pleadings and in the absence 
of the policy alleged to have been exhibited. The policy now before the court 
is to a contrary effect, and militates to a different result. Pacific Mut. Life 
Insurance Co. v. Strange, 223 Ala. 226, 135 S. 477. 

The trial court appreciated this change in the pleading and did not follow 
the former decision, for that the policy when exhibited was of materially different 
effect; he rested the last decree on different grounds; the second decree being 
rested on the ground of demurrer that there was a complete and adequate 
remedy at law. 

he certificate contained, among other things, the following clear and unam- 
biguous provisions: 
‘“‘Non-Cancellable Income Policy. 
“This policy provides indemnity for loss of time through accidental means, 
and for loss of time by sickness; to the extent herein provided. 
“Founded 1868. 
“The Pacific Mutual Life Insurance Company of California. 
“(Herein called Company) 

“Hereby insures * * * George Howell Strange * * * (Herein called Insured 
and described in the application), subject to all provisions and limitations herein 
contained : 

_ “Against disability commencing while this policy is in force and resulting 
irom bodily injury effected through accidental means; and against disability 
commencing while this policy is in force and resulting from sickness, etc. 

“Insurance under this policy is effective in consideration of the payment in 
advance of the premiums herein provided for and in further consideration of 
the statements made in the application for this policy, copy of which application 
is attached hereto and is hereby made a part of this policy. The falsity of any 
statement in the application, materially affecting either the acceptance of the 
tisk or the hazard assumed hereunder, or made with intent to deceive shall bar 
all right to recovery under this policy.” 

The application for the benefit certificate contained the express provisions: 
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“T hereby apply for Non-Cancellable Life Insurance to ———— on the fol- 
lowing representations and on the representations that I shall make in answer 
to the questions to be made by the Company Medical Examiner in continuation 
of this application. * * * 

“17. Do you agree that the falsity of any answer in this application for insur. 
ance or any answer made to the Company’s Medical Examiner in continuance of 
this application for insurance or any answer made to the Company’s Medical 
Examiner in continuance of this application for insurance shall bar the right to 
recover thereunder if such answer is made with intent to deceive or materially 
affects either the acceptance of the risk or the hazard assumed by the Company? 

“Yes. 

The averred false answers were of material fact, made to deceive, had that 
effect, and caused the certificate to issue because of such fraud. 

[1-3] The terms “non-cancellable” and “non-contestable” are not synonymous 
terms in life or health and accident insurance. The former designation, “non- 
cancellable,” did not and was not intended by the parties to qualify the express 
limitations we have set out above. Maryland Casualty Company v. Massey 
(CA) S&S F3(20) 724,71, A. L. R248: “The material inducement to the 
issue of the contract certificate was subject to all its “provisions and limitations” 
which we have set out and which are expressed in unambiguous terms, and 
were amply sufficient to notify the assured of the measures of protection 
respectively contained and provided. The term “non-cancellable,” as used, merely 
limited the right of assurer to cancel after an illness or accident, so long as the 
premium was paid (Pennsylvania Casualty Company v. Perdue, 164 Ala. 508, 51 
So. 352), and gave the assured material aid in this continued protection against 
repeated illnesses and injuries and cancellation therefor; whereas “non-contestable” 
or rescission for fraud or mistake after a given time secured to the assured 
indemnity by way of short limitations by contract against belated charges of 
fraud and mistake, and rescission therefor, and when the parties had acted 
thereon with the surety and to his detriment, by payment of premiums and fore- 
going other insurance. This distinction in the use of the two words, and that 
the right vel non of cancellation is a matter of contract, are recognized in the 
conduct of the business of insurance. The question of the motive of the parties 
or company in that behalf is immaterial when there is a cancellation under the 
terms of the contract. 32 C. J. p. 1245, § 431; Continental Insurance Co. v. 
Parkes, 142 Ala. 650, 39 So. 204; American Automobile Insurance Co. v. Watts, 
12 Ala. App. 518, 67 So. 758; Western Assurance Co. v. Stoddard, 88 Ala. 606, 
7 So. 379: International Life Ins. & Trust Co. v. Franklin Fire Insurance & 
Trust Co. 66 N. Y. 119. 


The subject of rescission for fraud and mistake is covered generally in 
32 C. J. p. 1266, § 469 et seq. See, also, Harris v. Nichols, 223 Ala. 58, 134 So. 
798: Moore v. Bankers’ Credit Life Ins. Co., 223 Ala. 373, 136 So. 798. 

[4, 5] We have indicated that the contract in question gave no right to the 
company to cancel at its option and without cause. Yet it does contain the clear 
and unambiguous right to seasonably and duly move for rescission for fraud, as 
we have indicated by the excerpt from section 28 of the contract. The incon- 
testable clause in a policy and the rights of assurer under other clauses, as 
suicide, etc., are recognized as “wholly independent” clauses in Moore v. Bankers’ 
Credit Life Ins. Co., supra. And such is the case here, between the “non- 
cancellable” clause, to the extent therein designated, and the clause limiting the 
“hazard assumed” and the false statements in the application that “shall bar the 
right to recover under the policy.” There being no ambiguity as to the contract 
right, it is to be construed as any other written instrument. Liverpool & London 
Globe Co. v. Kearney, 180 U. S. 132, 135, 21 S. Ct. 326, 45 L. Ed. 460. 


[6] We have indicated that the decree of the circuit court was based, not 
upon such contract provisions, but upon the fact, as declared, that the assurer 
had “an adequate, certain and complete” legal remedy as against the equitable 
remedy by cancellation that is sought during the life of assured, within a 
reasonable time after the fraud was discovered, and after an alleged claim for 
total disability had accrued, and before suit brought on the certificate or policy 
It is stated generally, that where there is an incontestable clause in the policy, 
except for nonpayment of premiums, of force after a designated period (and no 
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such clause is contained in this policy), and the insured dies or claim accrues 
within such period and there is no action brought on the policy, fraud in the 
procurement of issue of the policy may be seasonably availed of as follows: (1) 
When action is brought thereon (before or after the contestable period expired) 
the assurer may file his proper plea setting up the fraud, Moore v. Bankers’ 
Credit Life Insurance Co., 223 Ala. 376, 136 So. 798; National Life & Accident 
Ins. Co. v. Propst, 219 Ala. 437, 122 So. 656: or (2) when no suit is brought 
or pending and the claim has not accrued, the assurer may seasonably assert 
his right of cancellation for fraud, in equity by way of rescission, Moore v 
Bankers’ Credit Life Insurance Co., supra; National Life & Accident Ins. Co. v. 
Propst, supra; Pacific Mut. Life Insurance Co. v. Strange, 223 Ala. 226, 135 
So. 477. 

It follows that, respondent’s claim having accrued by his total disability 
alleged in the bill, there was no error committed by the trial court in its ruling 
The judgment of the circuit court, in equity, is affirmed. 

Affirmed. 

Anderson, C. J., and Brown, Foster, and Knight, JJ., concur. 


TRUEBLOOD v. MARYLAND ASSUR. CO. OF BALTIMORE et al. Civ. 4706. 
District Court of Appeal, Third District, California. Jan. 21, 1933. 
18 Pacific Reporter (2d) 90. 
1. INSURANCE. 


Evidence sustained finding that insured’s death from acute dilation of heart, 
due to sudden and unusual exertion when insured fell into whirlpool, resulted 
from “bodily injuries” received “exclusively * * * through accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Accidental cause need not leave visible external contusions or abrasions,, tuo 
warrant recovery under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

3. INSURANCE. te 

Bodily injury, within accident policy covering death from bodily injuries 
may be external or internal. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

4, INSURANCE. 

Finding that insurer, which received notice of accidental death two days 
before funeral, waived right to demand autopsy, by delaying request therefor 
until several days after burial, held justified. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. INSURANCE. 

Refusal to permit autopsy will not invalidate policy unless insurer makes 
demand within reasonable time after death. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

Appeal from Superior Court, Stanislaus County; J. C. Needham, Judge. 

Action by Jessie V. Trueblood against the Maryland Assurance Company of 
Baltimore and another. Judgment for plaintiff, and defendants appeal. 

\firmed. 

: John Ralph Wilson, of San Francisco, and Hawkins & Hawkins, of Modesto, 
tor appellants. 

Francis O. Hoover, of Modesto, for respondent. 

Mr. Justice R. L. Thompson delivered the opinion of the court. 

The widow and beneficiary of H. A. Trueblood, deceased, obtained a judgment 
for $7,500 upon an insurance policy, for the death of her husband which resulted 
from bodily injuries sustained through accidental means. The insurance company 
denies liability for two reasons. It asserts that death did not result from bodily 
Injuries received exclusively through accidental means, and that the policy was 
invalidated by refusal to permit an autopsy upon the remains of the deceased for 
the purpose of ascertaining the cause of death. 

For ten years the deceased had carried an accident policy with the Maryland 
Assurance Corporation of Baltimore. That policy was in force at the time of 
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his death. In consideration of an annual premium of $25 the corporation insured 
the deceeased “against loss resulting from bodily injuries, including death result. 
ing therefrom, effected independently and exclusively of all other causes directly 
through accidental means.” It also provides: “The corporation shall have * * * 
the right and opportunity to make an autopsy in case of death where it is not 
forbidden by law.” 

On July 13, 1930, the deceased, in company with several other persons, was 
engaged in swimming in an irrigation canal near Modesto. The canal was con- 
structed with a drop of about three feet in the bed thereof just below the point 
where the parties were bathing. At the point of this depression concrete Wings 
existed on either side of the canal, and weir boards were inserted across the 
narrowest portion of the stream to retard the flow and back up the water for 
irrigation purposes. Above the dam the water was about three feet in depth. it 
flowed over the weir hoards with great velocity, creating a dangerous whirlpool 
and undertow. The water was six feet in depth below this drop in the hed of 
the stream. As this point a narrow footbridge extended across the canal. It was 
supported in the center by two upright iron rods. 


The deceased was forty-four years of age. He weighed 180 pounds. He had 
a ruddy complexion. He was apparently in good health and vigor. There is no 
evidence that he was previously afflicted with any physical ailment. At the time 
of the accident he was standing above the weir boards beneath the bridge in the 
shallow water bracing himself against the rapid current and clinging to one of 
the upright iron rods. John Beard, another bather, stood at this point clinging to 
the other upright rod. Mrs. Abbott came swimming down the canal to the bridge. 
She was swept along by the rapid current. All witnesses agree the water was 
rushing over the obstruction into the whirlpool with great velocity. The deceased 
warned her against the danger of the current and the depth of the pool. As 
she came near to Mr. Trueblood he extended his hand in an apparent effort to 
prevent her from being swept into the whirlpool below. Some witnesses say she 
caught hold of his arm. Others did not observe this act or see that he managed 
to reach her. She was swept over the dam. Mrs. Abbott testified in that regard: 
“T was facing down stream. It was the extreme current that forced me over the 
drop. * * * May I explain that the water was boiling. * * * There was a 
whirlpool that would drag one down. * * * I was not able to swim against the 
whirlpool.” She was carried under the water several times by the force of the 
whirlpool. In an exhausted condition she was finally rescued by her husband some 
distance below the dam. 

It appears that the deceased released his hold on the upright bar to which he 
was clinging, and in reaching out to prevent Mrs. Abbott from being swept over 
the dam, he lost his balance and fell in to the whirlpool below. Mr. Bond testified: 
“Mr. Trueblood reached out to help her (Mrs. Abbott) and went over at the 
same time and they both disappeared under the water.” Mr. Beard testified: “There 
was a very strong current in the stream there. * * * Mr. Trueblood was 
holding onto the standard. Mrs. Abbott * * * came downstream and either 
took ahold of Mr. Trueblood’s arm or Mr. Trueblood reached out and took hold 
of Mrs. Abbott’s arm. * * * The next thing I noticed was Mrs. Abbott going 
over the drop, and following her immediately, before she was even out of my 
sight, Mr. Trueblood went. * * * They went over in * * * a falling post- 
tion, sidewise. * * * I recall noticing him struggling * * * in the back- 
wash. * * * I saw that he * * * seemed to be having a terrible struggle. 
* * * He had a very frightened panicky expression on his face. * * * He 
was struggling desperately and very inefficiently against the backwash.” The evi- 
dence does not indicate that he attempted to reach Mrs. Abbott or assist her aiter 
he fell over the dam. Regarding the accident which caused the deceased to lose 
his balance and fall into the whirlpool, Mrs. Trueblood, the wife of the deceased, 
who sat upon the bank of the canal and witnessed the incident, testified: “He 
was 44 years, 5 months and 17 days of age. He had always been in very good 
health. He never complained of any difficulty and he always attended to his busi- 
ness and seemed normal in every respect, never subjected to any seizures or com- 
plaint of any sort. About a year after we were married he took out a life insur- 
ance policy and had a physical examination. * * * I saw my husband and Mrs. 
Abbott go over the drop in the canal. * * * When Mrs. Abbott reached hin 
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*** he let go of the support but seemed to brace himself and put out his 
other hand as though to warn her and she shot over the falls. Then he fell side- 
ways as he went over the falls.” After a severe battle with the swift current, the 
undertow, and the whirlpool, he finally reached the bank and was pulled from 
the water in an exhausted condition. After reaching land he collapsed and for 
some time sat upon the ground slumped over breathless and helpless. Later he 
was assisted to the rear seat of his automobile, where he sat lopped over upon 
the cushion while his wife drove the car to the home of J. C. Garrison, where the 
sroup of swimmers participated in a card party. He did assist in serving refresh- 
ments to the guests, and apparently revived to some extent. Every one present 
noticed his prostrated condition. He urged his wife to go home early. When they 
left he undertook to drive the car. They had not proceeded far when he remarked: 
“We'll have to stop. The lights are getting dim or they have gone out, haven't 
they?” He then pulled the car onto the shoulder of the highway, “drew in a 
gasping breath and reared clear back against the seat just as hard as he could 
and then collapsed, fell forward on the wheel,” and expired. At the trial of the 
case, Dr. Gould testified in response to a hypothetical question, “I should say 
that this man died of an acute dilatation of the heart; brought about by his sud- 
den and unusual exertion while struggling in the water.” The coroner certified 
that the assured died on July 13, 1930, from “cause of death, natural causes, 
probably acute dilatation of the heart.” 


The court found that he “died as a result of bodily injuries effected inde- 
pendently and exclusively of all other causes directly through accidental means,” 
and that the insurance company waived its right to an autopsy by failing to de- 
mand it within a reasonable time, not having requested such examination until 
eight days after his death, notwithstanding the receipt of adequate notice of the 
accidental death of the assured by letter two days after his demise. Judgment was 
accordingly rendered against the insurance company for the sum specified in the 
policy. From this judgment an appeal was perfected. The real issue on this appeal 
is whether the foregoing findings are sufficiently supported by the evidence. 


[1-3] The evidence furnishes satisfactory proof that the deceased did not 
voluntarily plunge into the whirlpool below the dam to rescue Mrs. Abbott. On 
the contrary, it appears that he accidentally fell into the pool, and that his violent 
exertion to extricate himself resulted in acute dilatation of the heart, which sub- 
sequently caused his death. There is no evidence that he previously suffered from 
heart affliction or other organic ailment. On the contrary, there is evidence that 
he was a strong, healthy man who was not afflicted with any functional disease. 
We are therefore satisfied the findings of the court that the insured “died as a 
result of bodily injuries effected independently and exclusively of all other causes 
directly through accidental means,” is adequately supported by the evidence. He 
accidentally fell into the whirlpool. His violent resistance against the the undertov 
and current of the whirlpool, to save his life, caused acute dilatation of the heart 
which resulted in death. The accidental falling into the pool was the direct and 
necessary cause of the violent exertion which resulted in death. Since there is no 
evidence of previous organic infirmity, and upon the contrary, since affirmative 
evidence of his previous strength and health free from functional disease appears, 
it is reasonable to assume he died from bodily injuries sustained directly through 
an accident independently and exclusively of any other cause. 


When death is caused from dilatation of the heart as a direct and immediate 
result of accidentally falling into a whirlpool of water and the consequent violent 
exercise of extricating one’s self therefrom, it will create a liability under an in- 
surance policy for compensation for death resulting from “bodily injuries * * * 
effected independently and exclusively of all other causes directly through acci- 
dental causes.” The swirling force of the water which required violent struggle 
to escape from the whirlpool caused bodily injury resulting in death just as 
effectively as though the victim had been struck by a mighty ocean wave and 
dashed to the beach or upon some hidden rock. The dilatation of the heart was 
a mere incident resulting from bodily injury, just as apoplexy following the 
tupturing of a blood vessel might become incident to traumatic injury. The 
struggle against the force of the water in the present case became the means by 
Which the bodily injury was inflicted. In the case of Horsfall v. Pac. Mutual Life 
Ins. Co., 32 Wash. 132, 72 P. 1028, 63 L. R. A. 425, 98 Am. St. Rep. 846, wherein 
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the policy insured one against death from the effect of bodily injuries caused 
solely by external, violent and accidental means, it was held the policy created a 
liability where the insured, who was fifty-eight years of age, with no previously 
known ailment, died from dilatation of the heart, caused by trying to lift a 350- 
pound bar of iron. There is no good reason to doubt that death which is caused 
by the rupture of or fatal injury to an internal organ as the direct and immediate 
result of violent exercise to save oneself from the undertow and current of a 
whirlpool in a stream, is caused by bodily injuries, just as clearly as thought the 
victim were killed by the external blow from a hammer or a fist. This construc- 
tion of the term “bodily injury” has been applied to death resulting primarily 
from drowning, infection, sunstroke, strain and freezing. Kinsey v. Pacific Mutual 
Life Ins. Co., 178 Cal. 153, 172 P. 1098; Horton v. Travelers Ins. Co., 45 Cal. 
App. 462, 187 P. 1070; Moore v. Fidelity & Casualty Co., 203 Cal. 465, 265 P 
207, 56 A. L. R. 860; Clarke v. New Amsterdam Casualty Co., 180 Cal. 76, 179 P. 
195; Elsey v. Fidelity & Casualty Co. of N. Y., 187 Ind. 447, 120 N. E. 42, 
L. R. A. 1918F, 646; Richards v. Standard Ins. Co., 58 Utah, 622. 200 P. 1017, 
17 A. L. R. 1183; Lickleider v. Traveling Men’s Ass’n, 184 Iowa, 423, 166 N. W. 
363, 168 N. W. 884, 3 A. L. R. 1295; Ashley v. Agricultural Ins. Co., 241 Mich. 
441, 217 N. W. 27, 58 A. L. R. 1208. Liability for death under the provisions of 
an accident policy similar to the one which is involved in the present case will 
attach even though the immediate bodily injury results in septicaemia, apoplexy, 
or heart failure as a medium through which death ensues. Horton vy. Travelers 
Ins. Co., supra. It is not necessary that the accidental cause shall leave visible 
external contusions or abrasions of the body. A bodily injury may be either ex- 
ternal or internal. If it becomes the direct exclusive cause of death, it creates a 
liability. We are satisfied the record discloses substantial evidence of an accident 
which caused bodily injury to the insured person resulting in death independently 
and exclusively of all other causes. The finding to that effect is therefore ade 
quately supported by the evidence. 

[4, 5] The insurance company waived its right to demand an autopsy hy fail 
ing to request the post mortem examination until three days had elapsed aiter the 
burial of the body had occurred, since the company was notified by letter of the 
accidental death and the likelihood of the presentation of a claim for 
tion which communication the company received two days before the fun 
sent a representative to investigate the cause of death on the day of the 
It is immaterial that this notice of death and warning of the presenting of 
for compensation was given to the company through the medium of its 
agent. The insurance policy was therefore not inyalidated by a refusal t 
the autopsy, under the circumstances of this case. 

The insured died July 13, 1930. Two days later the Modesto agent 
company wrote a letter addressed to its pricipal office at San Francisc 
reads in part: 


mpensa- 


“Maryland Casualty Company 
“San Francisco, California. 

“Gentlemen :—Re: Policy No. AH2452 Harry A. Trueblood. 

“Please be advised that the insured under the above numbered policy 
away Saturday night. The circumstances surrounding his death might 
sidered accidental and we are notifying you in order that you may take 
sary steps under the contract * * * 

“Will you kindly advise what steps are necessary for the beneficiary 
in order to put this claim before you in proper order? * * * ” 

It was stipulated this letter was received by the insurance company at its 
office in San Francisco the following day. In response to this letter a representative 
from the claim department of the company visited Modesto on the day of the 
funeral, which was July 18th, to investigatet the claim, but failed to notify the 
widow of the deceased, or anyone in her behalf, that an autopsy would he req 

It is true the insurance policy provides that “the corporation shall have * | 
the right and opportunity to make an autopsy in case of death where it is not 1 
hidden by law.” It also provides: “Failure to comply with any of the 
ments contained herein shall invalidate all claims under this policy.” The 
may, however, waive the foregoing right to a post mortem examination of 
hy its conduct or jack of diligence. An insurance policy may not be 


the 





Acc.] Brix v. People’s Mut. Life Ins. Co. 1089 


for retusal to permit an autopsy unless the demamnd therefor is made within a 
reasonable time after the death. When there is timely notice of death and reason 
to believe that claim for compensation therefor will be presented, and ample op- 
portunity to hold an autopsy before the burial of the body, an insurance company 
may not complain of a refusal to permit the exhuming and post mortem exam- 
ination of the body when the request therefor is made for the first time two days 
aiter the burial. In 7 Cooley’s Briefs on Insurance (2d Ed.) 5895, it is said: “If 
the policy contains a provision that an examination shall be allowed of the body 
of the insured after his death, a demand for such examination must be made 
within a reasonable time after the death. * * * In determining whether the demand 
has been made within a reasonable time, special emphasis has been placed on the 
propriety of making such a request prior at least to the burial of the body.” Wehle 
y. U. S. Mut. Ace. Ass’n, 153 N. Y. 116, 47 N. E. 35, 60 Am. St. Rep. 598; United 
States Fidelity & Guaranty Co. v. Hood, 124 Miss. 548, 87 So. 115, 117, 15 A. L. 
R. 605. 

In the case last cited, it is said: “Provisions of contract of this kind which 
are prepared by the insurer are to be construed most strongly against the insurer 
and in favor of the insured. Where there is no provision in the contract itself 
giving the right of an autopsy after interment, the court will construe the pro- 
visions to mean that an autopsy must be demanded and performed prior to in- 
terment, and, if the insurer desires to avail itself of this privilege, it must so 
arrange and provide for information to be given of the death prior to the inter- 
ment.” 

Circumstances may arise which will entitle an insurance company to exhume 
and examine the body of an insured person after burial. When the insurance 
company has no information regarding the death or the cause thereof until after 
the body has been buried and there is reason to believe the post mortem exam- 
ination will disclose facts which will release the company from liability, it may 
be just and proper to hold an autopsy even after burial. There are cases which 
uphold this declaration of law. But when the insurance company has informa- 
tion regarding the death and reasons to believe a claim for compensation may be 
made, within ample time to demand the autopsy before the funeral occurs, the 
right to a post mortem examination is waived by failure to make such demand 
until after the burial has occurred. In the present case the insurance company 
was notified July 15, 1930, of the death of Mr. Trueblood, and that “the circum- 
stances surrounding his death might be considered accidental and we are notify- 
ing you in order that you may take the necessary steps under the contract.” In 
this communication, the insurance company was also requested to “kindly advise 
what steps are necessary for the beneficiary to take in order to put this claim 
before you.” After the receipt of this information notifying the company that 
the cause of death “might be considered accidental,” accompanied by warning 
that a claim was likely to be presented by the request for advice as to how the 
beneficiary might file a proper claim for compensation, three days elapsed before 
the funeral occurred. A demand for an autopsy by wire or telephone might have 
heen promptly made from the San Francisco office. A representative could have 
been sent to Modesto within a few hours after the notice of death was received. 
Indeed, a representative from the claim department was sent to Modesto on the 
day of the funeral to make an investigation. No demand for an autopsy was 
then made. Under the circumstances of this case, we are satisfied the insurance 
company waived its right to an autopsy by failing to demand an examination of 
the hody before the burial occurred. The policy was therefore not invalidated by 
a refusal to permit the autopsy since the request therefor was not made until two 
lavs after the burial occurred. 

The judgment is affirmed. 

We concur: Pullen, P. J.; Plummer, J, 


BRIX v. PEOPLE’S MUT. LIFE INS. CO. Civ. 8467. 
District Court of Appeal, First District, Division 1, California. Jan. 14, 1933. 


18 Pacific Reporter (2d) 103. 
!, INSURANCE. 
Evidence, in action on accident policy, sustained finding insured’s stating he 
was “rigger” by occupation did not constitute misrepresentation regarding oc- 
cupation, where work did not take him off ground. 
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Definition of “rigger” includes not only the operation of hoist but 
putting up, mantling, and dismantling of rigging, that is, steel lines 
and cables, and the erecting of derricks and hoists. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. INSURANCE. | : 

Evidence sustained finding insured sustaining permanent displacement of 
shoulder joint was “wholly and continuously disabled” within accident policy 
terms. i 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
6. INSURANCE. 


Court had jurisdiction to render judgment requiring insured’s payment of 
future installments under accident policy, where only condition to payment was 
within issues of case, and was determined (Code Civ. Proc. § 1060). 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Appeal from Superior Court, City and County of San Francisco; John J. 
Van Nostrand, Judge. 

Action by Arthur J. Brix against the People’s Mutual Life Insurance Com- 
pany, in which defendant filed a cross-complaint. From a judgment for plain- 
tiff, defendant appeals. 

Affirmed. 

See, also, 12 P.(2d) 108. 

A. B. Weiler, of San Francisco, for appellant. 

Samuel M. Samter and J. J. Posner, both of San Francisco, for respondent. 

STROTHER, Justice pro tem. 

Action upon a policy of indemnity insurance. 

The first count in the complaint is for the recovery of the sum of $400 unpaid 
installments on an accident insurance policy issued by appellant to respondent, 
and such installments as might fall due pending trial of the action. The contract 
is set out and made part of the complaint. The second count includes by refer- 
ence all the allegations of the first count, and in addition alleges that a contro- 
versy having been stated in the second count of the complaint, judgment should 

The defendant demurred generally and specifically, among other objections 
raising the question of the jurisdiction of the court and the failure of plaintiff 
to specify any particulars of the alleged controversy as to plaintiff's rights. The 
demurrer was overruled and defendant answered, admitting the execution of the 
contract, proof of loss, and the payment by it of five monthly installments pro- 
vided for by the contract; denying the injuries to plaintiff, and denying that any 
controversy existed as to the rights of the parties. As a special defense, defend- 
ant alleged that plaintiff had not been and would not be continuously under the 
care of a physician, as provided in the policy. 

[i-3] Appellant asserts upon this appeal that the superior court of the city 
and county of San Francisco was without jurisdiction of the action to recover the 
sum alleged to be due on the contract, actions for that amount being within the 
exclusive jurisdiction of the municipal court, and. that, no specification of contro- 
versy hvaing been stated in the second count of the complaint, judgment should 
have gone in its favor. -Assuming, without deciding, that its position was correct 
in the inception of the action, respondent waived the objection by answering and 
setting up as a special defense a matter of controversy in the construction of the 
contract. The common-law rule still obtains that a defect in a pleading is cured 
by a subsequent pleading of the omitted matter by the other party. The superior 
court having exclusive jurisdiction of actions brought under section 1060, Code 
of Civil Procedure, properly retained the action. The court is authorized by the 
section to determine the rights of the parties and grant “other relief.” 


The other grounds of error urged by appellant are that the findings and 
judgment are not supported by the evidence, and that “the judgment itself is not 
of the character contemplated by the law of this state.” 


[4] The first objection to the evidence is that plaintiff made a material mis- 
representation in answers to questions as to his occupation. He stated that he 
was a “rigger’’ by occupation. The answer to the next question was: “The duties 
of all my occupations are stated in full as operating hoist machine.” The defi- 
nition of “rigger” as given in dictionaries, and testified to by a witness, includes 
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not only the operation of hoist but putting up, mantling, and dismantling of rig- 
ving—that is, steel lines and cables—and the erecting of derricks and hoists. 

Defendant’s attorney testified that there was a classification of nonacceptable 
occupations, under a rule of the company, which included work required to be 
done in the air. It was not, however, shown that this rule was ever brought to 
the knowledge of plaintiff. The policy itself sets forth that fire insurer will not 
be liable for sickness resulting from certain diseases, or injuries suffered in nam- 
ed occupations, which do not include that in which plaintiff was engaged. The 
policy contains the further provision that “no reduction shall be made in any in- 
demnity herein provided by reason of change in the occupation of the Insured 
or by reason of his doing any act or thing pertaining to any other occupation.” 
(Italics ours.) In fact, plaintiff was not, before or at the time of receiving his 
injuries, engaged in work which took him off the ground. The trial court did 
not err in finding that there was no misrepresentation. 

[5] The defendant by its contract expressly agreed that if the injury should 
“wholly and continuously disable the Insured from performing any and every 
kind of duty pertaining to his occupation,” that it would. pay him the indemnity 
during his life. The contention of the appellant is that the evidence daes not 
sustain the finding of total disability by the court. The plaintiff suffered dis- 
placement of one shoulder joint, with the result that the arm would drop out of 
the socket even without exertion. Several operations were performed to remedy 
the condition, but without success. While there was some slight conflict in the 
expert surgical testimony, the overwhelming weight of it was to the effect that 
the condition was irremediable. The testimony of an expert in the occupation, 
that the performance of its duties required great strength, and the ability to use 
hoth hands, whether it be considered as that of a “rigger” in the general sense, or 
limited to the operation of a hoisting machine, was uncontroverted. 

The court rendered a present judgment for the amount of the indemnity 
installments due at the time of the trial, and further requiring the defendant to 
pay at the same rate during the life of the plaintiff. The finding was in exact 
conformity with the great weight of the evidence, and the judgment in exact 
conformity with the agreement of appellant, assuming that respondent’s disability 
will continue for the rest of his life, as found by the court. 

[6] Has the court jurisdiction to render judgment requiring the payment of 
future installments in a case such as this? We can find no ground in reason or 
precedent against it. In actions for damages for breach of continuing contracts, 
courts estimate and give judgment for damages that are certain to accrue in the 
future. In actions for damages for personal injuries, if the injuries are found 
to be permanent, judgment is given in an amount to cover the loss of the injured 
party for his natural life, estimated according to the mortality tables. It is true 
that courts have refused, where action has been brought for installments due on 
a contract calling also for future installment payments, to give judgment, when 
there is no accelerating clause, for the payments in the future. But we are satis- 
fied that the reason and distinction is that in such contracts there are mutual and 
concurrent covenants or agreements, express or implied by law, failure to comply 
with which by the plaintiff might, in the future, avoid the contract as to the de- 
fendant. But here the only condition as to the payment of the indemnity was 
within the issues and determined, and there is no reason why the plaintiff should 
he remitted to another action in case of defendant’s failure to pay in the future. 

The judgment is affirmed. 


We concur: Knight, Acting P. J., Cashin, J. 


MUZZY v. SUPREME LODGE OF THE FRATERNAL BROTHERHOOD. 
Civ. 657. 
District Court of Appeal, Fourth District. California. Jan. 18, 1933. 
18 Pacific Reporter (2d) 107. 

1. INSURANCE. 

_ Evidence sustained finding that death from embolism occasioned by operation 
ior hernia, discovered after insured fell on iron support, resulted solely from 
“accidental causes.” 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 
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2. INSURANCE. 
Words, “without concurrence or will of person injured,” in accident policy 
provision, did not refer to insured’s consent to necessary operation. : 
(For other cases, see Insurance, Dec. Dig. § 787.) 
3. INSURANCE. 
By-law provision in definition of accident held not to limit meaning of 
“accidental causes” within benefit certificate. 
(For other cases, see Insurance, Dec. Dig. § 787.) 
4. INSURANCE. 
By-law provision withholding benefits for strain held not to preclude recovery 
under beneficiary certificate for death traceable to hernia which resulted from fall. 
(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from Superior Court, San Bernardino County; F. A. Leonard, Judge. 

Action by Flora A. Muzzy against the Supreme Lodge of the Fraternal 
Brotherhood. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Michael F. Shannon, Thomas A. Wood, and Robert H. Dunlap, all of Los 
Angeles, for appellant. 

Leland S. Davidson, of Ontario, and Fred A. Wilson, of San Bernardino, for 
respondent. 

BARNARD, P. J. 

The plaintiff, as beneficiary, brought this action to recover on a policy of 
accident insurance issued to her son, Harry Gordon. The record shows that 
the insured was employed in a packing house; that on August 15, 1930, while 
assisting another workman in pushing a heavy truck along a track, he slipped 
and fell, striking an iron support to the track; that shortly thereafter it was 
discovered he had a hernia: that on October 14, 1930, an operation was per- 
formed for the purpose of repairing the hernia; and that on October 21, 1930, 
the insured died, death having resulted from an embolism occasioned by the 
operation. After a trial without a jury, in which it was stipulated that the only 
issue involved was the cause of death, judgment was entered in favor of the 
plaintiff, from which this appeal has been taken. 

The policy contained the following provision: “First: In the event of the 
death of the member solely from accidental causes and by external violence 
happening without the concurrence or will of the person injured, the death 
occurring within ninety days from the date of the accident * * * the Society 
agrees to pay to Flora Muzzy * * * the sum of Fifteen hundred dollars, upon 
the required proof of death and upon the surrender of this certfiicate.” 

Among other things, the court found as follows: “The court hereby finds that 
the said Harry E. Gordon died solely from accidental causes, and by external 
violence happening without the concurrence or will of the said Harry E. Gordon, 
within the meaning of and as provided by the beneficiary certificate referred to 
in said complaint and in said answer.” 

[1] The main contention here made is that this finding is not supported by 
the evidence. Appellant first points out the distinction made by our courts 
between a policy covering accidental death and one covering only death arising 
from accidental means, contending that this is a ease of the latter class, relying 
on such cases as Rock v. Travelers’ Ins. Co., 172 Cal. 462, 156 P. 1029, 1030, 
L. R. A. 1916E, 1196, Ogilvie v. AStna Life Ins. Co., 189 Cal. 406, 209 P. 26, 28, 
26 A. L. R. 116, and Harloe v. California State Life Ins. Company, 206 Cal. 141, 
273 P. 560. The general rule is thus quoted in Ogilvie v. AEtna Life Ins. Co.: 
“Where the death is the result of some act, but was not designed, and not 
anticipated by the deceased, though it be in consequence of some act voluntarily 
done by him, it is accidental death; but where death is caused by some act of 
the deceased, not designed by him, or not intentionaily done by him, it is death 
by accidental means.’ ” 


In Rock vy. Travelers’ Ins. Co., the following quotation from another case 
(United States Mut. Acc. Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 
60) is approved: “That, if a result is such as follows from ordinary means, vol- 
untarily employed, in a not unusual or unexpected way, it cannot be called a 
result effected by accidental means; but that if, in the act which precedes the 
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injury, something unforeseen, unexpected, unusual, occurs which produces the 
injury, then the injury has resulted through accidental means.” 

Assuming, as contended for by appellant, that the policy here in question 
covered only death arising from accidental means, we think the slipping and 
falling which preceded the injury was such an unforeseen, unexpected, and 
unusual occurrence as would bring the incident within the terms of the policy 
and constitute an injury resulting through accidental means. 


Aside from the question of interpretation and construction of the language 
used, the appellant contends that this finding is not supported by the evidence in 
three respects. It is first contended that the evidence is insufficient to show the 
existence of accidental causes and external violence, in that the only eyewitness 
did not see exactly what happened. This is based upon the testimony of the 
workman who was assisting in pushing the truck who, after having testified 
as to the deceased’s slipping and falling and that the side of the body came in 
contact with an iron projection on the rail, in answer to a question as to whether 
he had seen that, replied: “Well, I would judge that by his holding his body; 
his groin, that is what it was.” In other portions of his testimony this witness 
stated that the deceased was pushing very hard on the truck, which operation 
necessitated his stooping very low; that as he was pushing the car his foot slipped 
and caused him to fall; that he fell onto the track; that he struck an iron support 
that extended out from the rail three or four inches; and that immediately after- 
ward he took a leaning position with his hand on his groin with a look of pain 
on his face and said, “That hurt me.” Again, this witness testified that when 
the deceased fell he struck this iron projection; that he fell against the square 
corner thereof; that he fell flat “except catching on this side’; and that the 
lower portion of his body was flat on the floor except for a part being supported 
on this four-inch high projection. Not only was the trial judge justified in 
believing any portion thereof, but in its entirety this testimony, especially when 
taken in connection with other evidence in the case, justified the inference that 
the deceased, in falling, struck the projecting iron at the point on his body 
where the external marks and the hernia were later discovered, and is sufficier-t 
to sustain the finding so far as proof of the happening of the accident is concerned. 


It is next contended that the finding is unsupported because the evidence in 
fact shows that the deceased was suffering from a pre-existing hernia without 
which no operation would have been needed. In support of this, appellant relies 
upon the testimony of a physician testifying in its favor, given in answer to a 
hypothetical question, to the effect that such a fall could not have caused the 
hernia in question, and also upon the report of one of the referees ot tne In- 
dustrial Accident Commission, which was introduced in evidence, in which the 
referee found that the deceased sustained an injury “consisting of an aggravation 
of a pre-existing hernial condition for which an operation was furnished.” If it 
could be assumed that this report was properly admitted and is to be considered 
as evidence, the two matters relied on are only a part of the evidence appearing 
in the record upon this point. There is other evidence to the effect that prior to 
this accident the deceased was always in good health; that his employment re- 
quired that he engage in heavy lifting, shoving, and hard manual labor; tliat he 
had never taken time off and had never complained of injury or pain; that this 
injury caused the first interruption of his work; that he was strong and vigcrous 
and stronger than the average man; that, after the injury, his brother, with whom 
he slept, examined his body and found on his groin a swelling about three inches 
long and about one inch wide; and that, although he had seen his body many 
times before, he had never seen such a swelling prior to the accident. The physician 
to whom he was sent by his employer and who performed the operation testified 
that he examined him and found on one groin a swelling which was tender, and 
that he ascertained that he had a hernia; that this hernia protruded outwardly; 
that this was a traumatic hernia; that in his opinion it was not a pre-existing 
hernia; that he advised an operation and operated; and that the patient “died 
following the repair of a hernia of less than sixty days’ duration. Death was 
due to embolism, which would not have occurred had it not been for his injury.” 
He also testified that this hernia was “a traumatic injury, or blow.” He also 
testified that a number of things connected with his physical examination of the 
patient convinced him that the hernia was of very recent origin, among which 
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were the facts that there was no thickening of the walls present and no adherent 
matter; also stating that “a hernia of long standing presents a different picture.” 
He further testified that “I didn’t think he ought to return to work,” that “he 
was not in condition to do the work he formerly had done,” and that it was 
“because of this incapacity” that he advised the operation. At best, no more 
appears than a conflict in the evidence, and the finding is supported in the respect 
mentioned. 

[2] A third ground of insufficiency of the evidence is said to be that it ° 
not appear that the operation was necessary to save the life of the deceased: 
being also urged in this connection that the fact that the deceased consented - 
the operation shows that the death did not occur without the concurrence or will 
of the person injured. The physician who performed the operation testified that 
in his opinion the operation was necessary; that such an operation is the only 
recognized treatment of hernia to effect a cure; that, if the deceased had not con- 
sented to the operation, the hernia would have inc: ipacitated him; and that, while 
an embolism of the character existing in this case is one of the hazards of anv 
operation, it is one that happens very infrequently and one that is not anticipated 
or expected. In the respect under consideration we think this evidence sufficiently 
supports the finding complained of. The deceased was a strong, healthy man of 
46 years of age, and the words, “without the concurrence or will of the person 
injured,” used in the policy, must be held to refer to the external violence referred 
to immediately prior thereto, and not to the concurrence of an injured person 
in consenting to an operation which is reasonably necessary either to save 
or to enable him to earn a subsistence. In all of the respects in which it 
tacked, we think the finding is supported by the evidence. 

[3] The contention is made that the death here in question did not result 
from “accidental causes” as that phrase is defined in the by-laws of the defendant 
society, which by-laws are made a part of the insurance contract. In this regard 
we are referred to section 173 of the by-laws, which purports to define an “ac- 
cident,’ including a provision that the injured party shall be continuously and 
wholly disabled from the date of the accident. Since there is evidence that the 
deceased did some work on a few days after the accident here in question, it is 
contended that this by-law prevents any recovery on the part of the respondent. 
While section 173 purports to define an accident, it in no way defines the phrase 
“accidental causes.” The reference therein to continuous and total disability con- 
tains no provision as to the length of the same, and that portion of the section 
is entirely meaningless except as the same is connected up with something else. 
It is perfectly apparent from the context that this relates to, and in fact it 1s car- 
ried over to and included in, another section of the policy providing for the pay- 
ment to the member himself of weekly benefits for disabilities which do not 
result in death. Not only does this fully appear from the context in the by-laws, 
ayd from the certificate itself, but the purported definition in section 173 con- 
tains the limitation, “unless otherwise defined in the certificate,” and the para- 
graph in the certificate covering the matter of death resulting from “accidental 
causes” is full and complete, and specifically sets forth the exact requirements and 
conditions for the payment of such death claim. 

[4] The claim is further made that an injury of this sort is specifically ex- 
empted under the policy by a part of section 177 of the by-laws reading: Neither 
shall any payments of benefits he made to a member for strain, from any cause, 
or for any disability as a result of overlifting.” We are then asked to take judic- 
ial notice of the alleged fact that the most common cause of hernia, “in the op! 
ion of laymen,” is strain. In any event, we could not assume, under the facts of 
this case, that this clause controls where such an injury results not from a strain, 
but from a blow received in a fall, resulting in an actual maladjustment rather 
than a mere tension or soreness. However, it fully appears from this section 
that it relates to the payments of disability benefits to members themselves and 
has no relation to death benefits. 


his life 


iS al- 


[5, 6] The final contention is that the court erred in admitting certain testi- 
mony objected to as being hearsay and self-serving. The workman who was 
with the deceased at the time of the accident testified that the deceased immedi- 
ately thereafter said, “That hurt me,” and placed his hand on his groin, and ¢ 
that the deceased complained of suffering a few days later. The brother of the 
deceased testified that the deceased showed him where “it was hurting him,” and 





Acc. | Loyal Protective Ins. Co. v. Huffington 1095 


the sister-in-law testified that the deceased talked about his pain and suffering. 
None of these statements were narratives of past conditions, and they contain 
no attempt to show what caused the pain or suffering. They were properly ad- 
missible and material upon the issue of whether or not there had been a pre-exist- 
ing hernia. Lange v. Schoettler, 115 Cal. 388, 47 P. 139; Green vy. Pacific Lumber 
Co., 130 Cal. 435, 62 P. 747; Bloomberg v. Laventhal, 179 Cal. 616, 178 P. 496. 
In any event, they cannot be held sufficiently prejudicial to require a reversal. Ob- 
jection is also made that the physician who performed the operation hased his 
opinion as to the cause of the injury upon the personal history given by the de- 
ceased. This witness, on being asked upon what he based his conclusion that the 
hernia was of less than sixty days’ duration, replied that he based it upon the 
man’s personal history, his statement to him of the accident and how it occurred, 
together with the physical findings. He then testified in detail as to physical con- 
ditions in the patient showing that the hernia had not been of long standing. No 
reversible error appears in this testimony. Sherwood y. Thomas (Cal. App.) 12 
P.(2d) 676; Davis v. Renton, 113 Cal. App. 561, 298 P. 834. 

The judgment appealed from is affirmed. 

We concur: Marks, J.; Jennings, J. 


LOYAL PROTECTIVE INS. CO. v. HUFFINGTON. No. 13229. 
Supreme Court of Colorado. Jan. 30, 1933. 
18 Pacific Reporter (2d) 1017. 
1. INSURANCE. 

Loss of eye by farmer, when charge of dynamite exploded unexpectedly 
while blasting rock, held not sustained while engaged in “occupational use of ex- 
plosives” within clause in accident policy excluding indemnity. 

Facts disclosed that insured under accident insurance policy was a 
farmer on whose land were rocks which impeded cultivation. While at- 
tempting to dispose of one of the rocks, a dynamite charge exploded un- 
expectedly and destroyed one of his eyes. It was shown that the insured 
usually hauled the rocks from his farm, and but rarely found one which 
required blasting. The insurer contended that it was not liable for in- 
demnity in view of a clause in the accident policy providing that no in- 
demnity shall be payable “for injuries sustained by the insured while em- 
ployed * * * in the * * * occupational use of explosives * * *.” 

(For other cases, see Insurance, Dec. Dig. § 453.) 

2. INSURANCE. 

Insurer’s specific denial of liability under accident policy because of exclu- 
sionary clause held waiver of insured’s failure, if any, to timely furnish proof of 
loss. 

Insurer’s letter to insured, advising him that it was impossible to al- 
low indemnity under the terms of the policy on account of the injuries 
sustained, constituted waiver of insured’s failure to furnish proof of loss 
within 90 days fixed by policy, in view of general rule that when insurer 
denies liability, placing its repudiation on definite ground other than 
want of notice, proof of loss, or premature suit, it waives the right to in- 
sist thereon. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

In Department. 

Appeal from District Court, Delta County; George W. Bruce, Judge. 

Suit by Oscar Huffington against the Loyal Protective Insurance Company. 

review a judgment in favor of the plaintiff, the defendant brings error. 

\ffirmed. 

Tupper, Smith & Holmes, of Grand Junction, for plaintiff in error. 

Fairlamb & Fairlamb, of Delta, for defendant in error. 

Burke, J. 

Plaintiff in error is hereinafter referred to as the company, and defendant in 
error as Huffington. 


Huffington held an accident policy in the company. Having sustained an in- 
jury, he brought suit on the contract. On a trial to the court he had judgment 
for about $700. To review that judgment the company prosecutes this writ and 
asks that it be made a supersedeas. 
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The record raises but two questions which require consideration: (1) Was 
the accident within the terms of the policy? (2) Was recovery precluded by 
failure to furnish proof of loss within the ninety days fixed by the policy, or by 
suit prior to the expiration of sixty days thereafter,-as therein limited? ‘ 

1. Among the provisions of the policy in question are the following: 

“No reduction shall be made in any indemnity herein provided * * * by rea- 
son of his doing any act or thing pertaining to any other occupation * * *.” 

“Nor shall indemnity be payable for injury sustained by the insured while 
employed * * * in the * * * occupational use of explosives, * * *.” 

{1] Huffington is a farmer on whose land are rocks which impede its work- 
ing. Some are so large as to require blasting. While thus attempting to dispose 
of one of these, a dynamite charge exploded unexpectedly and destroyed one of 
his eves. The company contends that his blasting operations were an integral and 
essential part of his farming operations; that farming was his actual occupation 
and was so given in his application for the policy, on which occupation the rate 
was based; and that hence he was engaged in the “occupational use of explosives,” 
and cannot recover. The, evidence shows that Huffington usually hauled the rocks 
from his place and but rarely found one which required blasting. Hence we think 
it clear that his blasting was occasional and incidental, not occupational. In the 
same way he might have occasionally used a shotgun to kill ducks and rabbits and 
thus supplement the family meat supply, but if injured while so doing it could 
scarcely be maintained that he was thus engaged in the occupational use of ex- 
plosives” as a hunter. At the most, in either case, he was merely doing a thing 
pertaining to another occupation, which was permitted under the above-quoted 
provision relating thereto. Federal Life Ins. Co. v. Hall, 90 Colo. 581, 11 P.(2d) 
215. 

[2] 2. The accident occurred May 5, 1932, and disability continued to June 20 
following. The complaint was filed August 30, 1932. The policy required proof 
of loss within ninety days and prohibited suit for sixty days thereafter. The com- 
pany defends because of the violation of those provisions. However, May 3], 
1932, the company advised Huffington, by: letter, that his accident came within 
the “occupational” exemption above quoted, and added: “We are very sorry in- 
deed that it is impossible to allow the indemnity which would otherwise be pay- 
able on account of the injuries you sustained.” ; 

It is well settled that when an insurer denies liability, placing its repudiation 
on a definite ground other than want of notice, proof of loss, or premature suit, 
it waives the right to insist thereon. 33 C. J. p. 32, § 694; Id. p. 75, § 782; Na- 
tional Mut. Fire Ins. Co. v. Sprague et al., 40 Colo. 344, 92 P. 227; Jennings v. 
Brotherhood Acc. Co., 44 Colo. 68-72, 96 P. 982, 18 L. R. A. (N. S.) 109, 130 Am 
St. Rep. 109: London G. & A. Co. v. Officer, 78 Colo. 441-447, 242 P. 989. Here, 
however, the company went further. By admitting that the claim would “other- 
wise he payable” it expressly waived. 

The judgment is affirmed. 

Adams, C. J., and Bouck, J., concur. 


SOUTHERN SURETY CO. OF NEW YORK vy. FORTSON. No. 22444. 
Court of Appeals of Georgia, Division No. 2. Jan. 12, 1933. 


167 Southeastern Reporter 335. 
1. INSURANCE. 


Where agent who filled out application and delivered accident policy ha¢ 
actual knowledge of incorrect statements in application, insurer was estopped from 
asserting invalidity of policy (Civ. Code 1910, § 2471). 

Insurer was estopped from asserting invalidity of policy and would 

be held to have had notice of misrepresentations in such a case, notwith- 

standing application was attached to policy, in conformity with Civ. Code 

1910, § 2471, and by the terms of the contract made part thereof. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. INSURANCE. 


In suit on accident policy, testimony that insured did not know what was in 
application, that agent filled it out, and that insured informed agent that he had 
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other accident insurance held admissible to show insurer was estopped to assert 
invalidity of policy for misrepresentations in application. 
(For other cases, see Insurance, Dec. Dig. § 664.) 
3. INSURANCE. 
In suit on accident policy, verdict for 25 per cent. damages and attorney's 
fees for bad faith refusal to pay loss held authorized (Civ. Code 1910, § 2549). 
(For other cases, see Insurance, Dec. Dig. § 602.) 


Error from Superior Court, Wilkes County; C. J. Perryman, Judge. 

Suit by B. W. Fortson, Jr., against the Southern Surety Company of New 
York. Judgment for plaintiff, defendant’s motion for a new trial was overruled, 
and defendant brings error. 

Affirmed. 

Earle Norman, of Washington, Ga., for plaintiff in error. 

B. W. Fortson, of Washington, Ga., for defendant in error. 

Syllabus Opinion by the Court. 

Sutton, J. 

[1] 1. While it is true that a policy of accident and health insurance will be 
avoided where the applicant has made in his application false statements as to 
matters material to the risk, such as his monthly income, or the existence vel non 
of other insurance, and “where, in conformity with the requirements of section 
2471 of the Civil Code of 1910, an application for insurance is actually attached 
to the policy of insurance, and by the terms of the contract is made a part 
thereof, any misrepresentation of material facts made by the agent of the insurer 
in the application will be imputed to the insured, and he will not be allowed to 
claim under the contract, without being held to have had knowledge of the false 
statements made in the application ‘actually attached to and forming an integral 
part of the contract as delivered, accepted and sued on.’” (Southern Surety Co. 
y. Fortson, 44 Ga. App. 329, 339, 161 S. E. 679, 684, and cases cited); yet where 
the agent who filled out the application and delivered the policy to the insured 
had actual knowledge of such incorrect statements in the application, the insurer 
will be held to have had notice thereof and to be estopped from asserting tie 
invalidity of the policy because of such incorrect statements in the application. 
National Casualty Co. v. Borochoff, 45 Ga. App. 745, 165 S. E. 905. 

(a) Under the evidence adduced upon the trial of this case, the jury were 
authorized to find that the agent of the insurance company, who filled out the 
application of the insured, countersigned the policy, delivered it to the insured and 
collected the premium, knew that the insured had other accident insurance, and 
knew that his monthly income was not in excess of the monthly indemnity under 
all policies carried by him. 

[2] 2. Under the ruling in National Casualty Co. v. Borochoff, supra, to the 
effect that where the agent who took the application for accident insurance and 
delivered the policy had actual knowledge of false material representations in the 
application, the insurer was estopped from asserting the invalidity of the policy, 
the court did not err in permitting the insured to testify that he did not know 
what was in the application, that the agent filled it out, after asking him only 
questions as to his age, height, weight, and health and to whom he wanted the 
policy made, that he did not thereafter read the application, and that he informed 
the agent that he had other accident insurance. Such evidence was admissible as 
tending to show that the insurer was estopped in the instant case. 


_ .3. The instructions complained of by the insurance company as being con- 
fusing and misleading to the jury, and as being erroneous statements of abstract 
principles of law, were merely statements of the contentions of the parties, and, 
under the pleadings, the evidence, and certain questions in the application for the 
policy of insurance, were substantially correct. In these circumstances, the court 
did not err in so charging. The court, in charging upon the law of the case, 
instructed the jury as to the correct and applicable principles of law involved in 
this case, under the pleadings and the evidence. 


[3] 4. “The several insurance companies of this State, and foreign insurance 
companies doing business in this State, in all cases when a loss occurs, and thev 
refuse to pay the same within sixty days after a demand shall have been made 
by the holder of the policy on which said loss occurred, shall be liable to pay the 
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holder of said policy, in addition to the loss, not more than twenty-five per cent. 
on the liability of said company for said loss; also, all reasonable attorney’s fees 
for the prosecution of the case against said company: Provided, it shall be made 
to appear to the jury trying the same that the refusal of the company to pay said 
loss was in bad faith.” Civil Code 1910, § 2549. 

(a) There was a demand in direct terms averred in the petition in this case, 
and there was evidence of a demand having been made meeting the requirements 
of the above section of the Code, and a refusal by the insurance company, and the 
court gave in charge to the jury the law embraced in this Code section, and in- 
structed them that it was entirely a question for them to determine whether or 
not the insurance company acted in bad faith in refusing to make payment. In 
these circumstances we cannot hold that the jury were unauthorized to find that 
the insured was entitled to the verdict for 25 per cent. damages and attorney’s 
fees found in his favor by the jury. 

5. The evidence authorized the verdict, and the court did not err in over- 
ruling the motion for new trial. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 

Jenkins, P. J. (concurring specially). 

I concur in the judgment in this case on the theory that it is distinguishable 
from that of Metropolitan Life Ins. Co. v. Alexander, 43 Ga. App. 385, 159 S. E. 
124, in that, in the instant case, the policy was actually put in force by the agent 
who had knowledge of all the facts, the policy itself providing that it should not 
be valid until and unless countersigned by such agent. See, in this connection, New 
York Life Ins. Co. v. Patten, 151 Ga. 185, 187, 106 S. E. 183, 184, in which dis- 
tinction is drawn between the powers of agents of life insurance companies and 
agents of fire insurance and other companies, where the agent has power to fill 
up and issue the policies, “and the acts and knowledge of such agent are the acts 
and knowledge of the company.” 


AMERICAN LIABILITY CO. v. GODDARD. No. 14435. 
Appellate Court of Indiana, in Banc. Feb. 16, 1933. 
184 Northeastern Reporter 304. 
1. INSURANCE. 


Necessity of filing proof of loss held waived by insurer’s denying liability for 
insured’s accidental death. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2. INSURANCE. 

Action within 60 days after insured’s accidental death held not premature, 
since, after insurer denied liability, action could be brought at any time. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

3. INSURANCE. 

‘Evidence of insured’s intoxication before starting out in automobile driven by 
companion when accident occurred held insufficient to defeat recovery on policy 
for accidental death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 
In action for insured’s accidental death, interest held payable at least from 
date of insurer’s denying liability. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from Rush Circuit Court; John A. Titsworth, Judge. 

Action by Martha Goddard against the American ‘Liability Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Hugh D. Wickens, of Greensburg, for appellant. 

Tremain & Turner, of Greensburg, for appellee. 

Kime, Presiding Judge. 

This was an action by appellee, the beneficiary named in a policy of insurance 
issued to James C. Goddard, deceased, a son of appellee, to recover from appel- 
lant under said policy for the accidental death of said policyholder. 
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The complaint was in one paragraph, to which was attached the policy as an 
exhibit. There was a demurrer alleging insufficient facts, with memoranda saying 
that there was a failure to allege that proof of loss had been filed sixty days 
prior to commencement of suit, and that suit was prematurely brought; it being 
filed less than sixty days from either death or proof of loss. This demurrer was 
overruled. Then followed a general denial and a second paragraph of answer 
setting up violations of policy provisions, in that appellee’s decedent met his death 
while violating the law in several particulars, viz. driving while intoxicated, 
transporting liquor, driving at a high and dangerous rate of speed, and intoxica- 
tion. Then followed a jury trial with a verdict for appellee in the sum of $888. 
Motion for a new trial, which was overruled, and a judgment rendered on the 
verdict. 

The errors properly assigned and presented were the overruling the demurrer 
and the overruling the motion for a new trial. The reasons in the motion for a 
new trial were: (1) Verdict contrary to law; (2) verdict not sustained by suf- 
ficient evidence; and (3) error in the assessment of the damages, in that it was 
too large. 

From the evidence it appears that decedent, in company with a friend, left 
Greensburg about 8 p. m. and went to Millhousen to a dance. About 8:30 p. m. 
decedent had one drink of some kind of “bootleg” liquor. Many persons who at- 
tended the dance testified that decedent was not drunk. About midnight decedent 
and his friend left the dance for Greensburg, the friend driving the car. The 
road was winding and unfamiliar to either. THere were many cars returning to 
Greensburg from the dance, and the car in which decedent was riding, on ap- 
proaching a bridge immediately after a sharp turn in the road, ran into the bal- 
ustrade of the bridge, causing the injuries which were fatal to decedent. 

The death occurred September 21, 1927, and on October 18, 1927, the company 
denied all liability as alleged in the complaint. The complaint was filed October 22, 
1927. 

[1, 2] The demurrer was properly overruled. The denial of liability waived 
the proof of loss, and consequently any right to rely upon such a provision. The 
action was not prematurely brought, as after denial of liability it could be brought 
any time. New Amsterdam Casualty Co. v. New Palestine Bank (1915) 59 Ind. 
App. 69, at page 76, 107 N. E. 554. 

[3] There is ample evidence to sustain the verdict, and hence this assignment 
must fail. Now is the verdict contrary to law? 

[4] The assessment of the amount of recovery is not too large. The interest 
was calculated more favorably to appellant than the facts warranted. The interest 
was certainly payable from the date of denial of liability, and, as we have figured 
the interest, it should have been more than given by the jury. Globe Life Ins. Co. 
of Illinois v. Miller (1932; Ind. App.) 180 N. E. 689, at page 691. 

Finding no reversible error, the judgment of the Rush circuit court is in all 
things affirmed, and it is so ordered. 

THOMAS v. MUTUAL BEN. HEALTH & ACCIDENT ASS'N. No. 208738. 
Supreme Court of Kansas. Jan. 28, 1933. 
18 Pacific Reporter (2d) 151. 
INSURANCE. 

Where insured worked about six days after sliver entered finger, but died 
within two weeks after injury from blood poisoning caused thereby, disablement 
and death held “immediate” and “continuous” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

[Ed. Note—For other definitions of “Continuous” and “Immediate” see 
Words and Phrases.] 

Syllabus by the Court. 

An accident policy insuring against bodily injuries contained a provision 
that the insured shall, through accidental means, sustain bodily injuries 
which shall, independently of disease and all other causes, immediately, con- 
tinuously, and wholly disable the insured from the date of the accident 
and result in loss of life or time, within thirteen weeks, would be paid 
certain specified sums. The insured suffered an injury by running a wood sliver 
into a finger which resulted in infection and in his death. After the injury 
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he worked as usual for about six days, when his injury was treated by a doctor 
and he died from blood poisoning in about two weeks after the injury. It was 
agreed that the blood poisoning of which he died was caused by the sliver of 
wood entering his finger. Held, within the doctrine announced in Commercial 
Travelers v. Barnes, 72 Kan. 293, 80 P. 1020, 82 P. 1099, 7 Ann. Cas. 809, and 
other cases cited in the opinion, that as the blood poisoning followed directly from 
the accidental injury and caused his death within such time as the processes of 
nature consumed in bringing about disability and death, the injury is immediate 
and continuous within the terms of the policy. 

Appeal from District Court, Wyandotte County, Division No. 1; Edward L 
Fischer, Judge. 

Action by Mary B. Thomas against the Mutual Benefit Health & Accident 
Association. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Edwin S. McAnany, Maurice L. Alden, and Thomas M. Van Cleave, all of 
Kansas City, Kan., for appellant. 

Arthur F. Schmahlfeldt, of Kansas City, Mo., and George H. West and P. 
\. Croker, both of Kansas City, Kan., for appellee. 

Jounston, C. J. 

Mary B. Thomas sued the Mutual Benefit Health & Accident Association to 
recover $1,000 under a policy insuring her son, John H. Thomas, Jr., against loss 
of life through accidental means which immediately, continuously, and wholly 
disabled him. Plaintiff was named as his beneficiary. He suffered a bodily injury 
which resulted in blood poison and subsequently in his death. The plaintiff re- 
covered $1,139.68 of the insurance, and defendant appeals. 

The case was tried by the court without a jury on a stipulation of facts, and 
the question for decision was: Did the facts agreed upon bring the case within 
the following provision of the policy: 

“Tf the insured shall through accidental means sustain bodily injuries as des- 
cribed in the insuring clause which shall independently and exclusive of disease 
and all other causes immediately, continuously and wholly disable the insured 
from the date of the accident and result in any of the following specific losses 
within thirteen weeks, the association will pay: 

“For loss of life, $1000, 

“And in addition $40 a month for the period hetween the date of accident and 
the date of death.” 

The material facts agreed upon recited, first, the making ofsthe contract and 
issuance of the policy in which Mary B. Thomas, was made beneficiary and that 
the policy was in full force on April 18, 1930, premiums having been fully paid 
thereon. The parties stipulated that on April 3, 1928, the accident occurred in a 
planing mill, by John H. Thomas, Jr., running a sliver of a piece of wood into the 
ring finger of the left hand, and otherwise injuring it. That the insured worked 
from April 3d to and including April 9, 1930, at his usual occupation in the usual 
way, and that on April 10th he became, and thereafter was, continuously and 
wholly disabled on account of the injury; that on April 10th he was treated by a 
certain doctor and on the next day was taken to a hospital at the direction of his 
physician suffering from blood poison. That he remained in the hospital -from 
that time until April 18, and on that day he died of blood poison, caused by the 
sliver of wood entering his finger. P 

In the oral announcement of its decision, the court said: 

“This is a case, where I believe the young man got a sliver in his hand, blood- 
poisoning developed in a few days, and the question is whether this health policy 
applied to that case under the peculiar wording of the contract, which provided 
there would be liability, or the contract would apply and the insurance would he 
paid if the disability resulted, I believe, immediately after the accident. 

“Well, it didn’t happen, of course, for several days, but I believe, under the 
construction that has been placed on the word ‘immediately’ in this state, and un- 
der the general rule or construction of that sort of a contract which is now 
prevalent, and accepted, this plaintiff is entitled to recover. If it were not true, 
this man, in my judgment, had nothing for his money. It was just a joke. I cannot 
conceive of anything of less value to a man, from a health insurance standpoint, 
than a policy that would require a man to absolutely fall over and drop out and 
become absolutely disabled, as you might say, instantly after the accident occur- 
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red. This happened soon enough. It was only a few days until he was down and 
out, and I believe the policy covered that case.” 

Defendant contends that the injury to plaintiff, and the disability and death 
which followed the injury, do not bring the case within the conditions of the pol- 
icy. That contention is based on the fact that the accidental injury did not imme- 
diately, continuously, and wholly disable the insured from the time of the acci- 
dent. The facts agreed upon by the parties frees the case from questions arising 
in many of the cases cited by counsel for defendant. There is no question that 
the accident eccurred on December 3, 1928; that the premiums had been fully paid 
and the policy still in full force; that the accident was the running of a wood 
- into his finger; that plaintiff continued to work as usual up to April 9th, 
when he was treated by a doctor; that on April 11th, he was removed to a hospi- 
tal suffering from blood poisoning; that on April 18th he died, and it is stipulated 
that the blood poisoning of which he died was caused by the sliver of wood which, 
entered his finger on April 3d. 

The causation of death is conceded to have been the accidental injury to the 
finger, and the claim is that the disablement and death was not immediate and con- 
tinuous from the time of the accident. The effect of the injury was effective at 
once, and it progressed from the time of the injury to the resulting death, a 
period of about two weeks. There was no link missing in the chain of progress of 
the blood poisoning extending from the injury to the death. The terms “imme- 
diate” and “date of the accident,’ used in the policy, relate to time rather than 
causation. As to the effect of the accidental injury must it occur instantly and 
without delay to be regarded as within the meaning of the policy? This question 
was before the court in Commercial Travelers v. Barnes, 72 Kan. 293, 80 P. 1020, 
&2 P. 1099, 7 Ann. Cas. 809, where the insured had accidentally swallowed a metal 
pin and became disabled in about twelve days afterwards. The provision in the 
policy was: “If said member shall sustain, bodily injury by means aforesaid, which 
shall, independently of all other causes, immediately, wholly, and continuously 
disable and prevent him from the prosecution of any and every kind of business 
pertaining to his occupation, he shall * * * be indemnified.” In the opinion hold- 
ing the insurer liable, it was said: 

“In none of the cases referred to by counsel has the word ‘immediately’ been 
held to be synonymous with ‘instantly’ or ‘without delay.’ Such definition would 
deprive a beneficiary of all rights under an indemnity contract like the present, 
unless the hurt or prime cause of the injury was followed by instantaneous dis~- 
ablement. In the case of an accidental taking of poison into the stomach, time 
must be allowed for the deadly substance to affect the human system, and sucl: 
interim as the processes of nature consume in bringing the person poisoned to a 
state of disability must be excluded in determining the meaning of the word ‘im. 
mediately.. Two persons might receive similar cuts from a knife. One of them 
might not suffer an injury sufficiently serious to interfere in any degree with his 
usual business or professional pursuits. The other, while not affected at first, 
might he attacked within a week by blood poisoning by reason of an enfeebled 
physical condition which wholly prevented him from transacting any kind of busi- 
ness. The court is not prepared to say that in the latter case no recovery of 
indemnity could be had under a policy like that held by Mr. Barnes. 


“While the word ‘immediately,’ in the connection used, is an adverb of time, 
yet the period within which nature acts to work a total disability from an injury 
must vary in different persons. In the supposed case of blood poisoning, if coun- 
sel for plaintiff in error is right, no recovery could be had under the accident pol- 
icy in question, because nature was too slow in her operations—because the con- 
sequence did not follow the known cause with sufficient celerity. To follow liter- 
ally the words of the contract, if there was any interim between the hurt and the 
total disability, be it ten minutes, half an hour, or two hours, there could be no 
recovery of indemnity. 

“* * * Of course, the disability must not flow from any other cause than the 
original injury. If it does, there is no liability. If the conditions of the contract 
can be extended, so that the word ‘immediately’ does not mean ‘instantaneously,” 
‘at once,’ and ‘without delay’ (as all courts agree), then a greater stretch of the 
conditions cannot be said to be unreasonable i in allowing for the period that nature 
halts before inflicting penalties for her violated laws. In such cases the disability 
is immediate within the meaning of the policy.” : 
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The decision of the court was that: “The word ‘immediately,’ as applied to 
the language of the indemnity contract stated in the first paragraph of this sylla- 
bus, is not synonymous with ‘instantly,’ ‘at once,’ and ‘without delay.’ A disability 
is immediate, within the meaning of such contracts, when it follows directly from 
an accidental hurt, within such time as the processes of nature consume in prine- 
ing the person affected to a state of total incapacity to prosecute every kind oj 
business pertaining to his occupation.” Syl. 3 

The same question was brought up for decision in Erickson v. Commercial 
Travelers, 103 Kan. 831, 176 P. 989, where the injury did not promptly develop 
into total disability for a short time, but the testimony showed that the disability 
was reached within the time nature takes to effect such a dev elopment and that 
the term “immediate” used in the contract did not mean instantly, but that the dis- 
ability is immediate if it follows directly from the accidental injury and within 
such time as the processes of nature take in bringing total disability. The doc- 
trine of the Barnes Case was approved and applied. In Rabin v. Business Men's 
Association, 116 Kan. 280, 226 P. 764, 38 A. L. R. 26 where the insured injured his 
toe in going to a telephone in the night by striking it against furniture with such 
force as to drive the nail back into the flesh and from which infection resulted, 
was contended that he was not continuously disabled the first ten days after the 
injury, but the rule of the Barnes Case was applied holding the fact that it took 
ten days for the infection to develop did not prevent the injury from being im- 
mediate and continuous. See, also, Continental Casualty Company vy. Colvin, 77 
Kan. 561, 95 P. 565, 568, where the injury resulted in death but at first was noi 
thought to be serious and the insured kept at work for a short time but subse- 
quently he became very ill and it was found that the injury he had received from 
a fall against the edge of timbers had caused a large accumulation of pus in the 
chest cavity and while this pus was drawn away by physicians his death followed 
It was ruled that the insurer was liable notwithstanding the provision in the pol- 
icy that the injury should at once cause total and continuous inability to engage in 
any labor from the date of the accident, and it was remarked: “In the case of 
death, caused solely by the injury, it is immaterial whether total disability occur- 
red ‘at once’ after the injury or not.” 

We think the doctrine of these cases fairly applies and is controlling in the 
case under consideration. See, also, Rorick v. Railway Officials’ & Employees’ 
Acc. Ass’n (C. C. A.) 119 F. 63; W illiams v. Accident Association, 91 Ga. 698, 17 
S. E. 982; Rorabaugh v. Great Eastern Cas. Co. 117 Wash: :7,. 200 P. 587: Car- 
michael vy. Benefit Ass’n, 153 Wash. 542, 280 P. 44. 

There is some conflict in the authorities on the question depending to an ex- 
tent on the terms of the policy. Some do not recognize the so-called “processes of 
nature doctrine,” but most of the courts hold that the term “immediate” as used 
in such contracts does not mean instantaneously, but that a disability is immediate 
where it results within the time required by the processes of nature for the in- 
jury to produce the effect. In speaking of immediate disability it has been said: 

In a majority of the cases the courts on a consideration of the context have 
found that the word ‘immediately’ in the connection mentioned is used as an ad- 
verb of time, although in some cases it has been interpreted as signifying causa- 
tion and not time. The principal difficulty, however, in these cases has not been 
to ascertain whether the word ‘immediately’ signifies proximity of time, since that 
signification is generally indicated with sufficient clearness by the context, but 
rather to determine how soon after the infliction of the injury the disability must 
result in order to come within the designation. It is generally agreed that ‘im- 
mediately’ as so used does not mean instantaneously or without any interval 
time; and is not, on the other hand, equivalent to the phrase ‘within a reasonable 
time,’ but requires that the disability shall result presently and without any sub- 
stantial interval. It has also been said that, in view of the purpose of the limita- 
tion which is to guard against the difficulty of determining whether or not the dis- 
ability in any case was the result of the accident or of some intervening cause, a 
disability is immediate when it results within the time required by the laws of 
nature for the cause to produce the effect.” 1 C. J. 468. 

Defendant calls attention to the two appeals in Penquite v. Gen. Accident, 
etc., Corp., 121 Kan. 174, 246 P. 498; Id., 126 Kan. 511, 268 P. 851, as authorities 
against the recovery of indemnity where the policy contained a like provision as 
to wholly and continuously disabling the insured and it was held that he was not 
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entitled to indemnity. There the insured made a claim that he was injured by a 
fall which resulted in a hernia. The fail occurred on December 21, 1921, but he 
continued at work and did not find out that he had a hernia until May 4, 1922, and 
then he continued to work until July 14, 1922. Aiter this long interval he pre- 
sented a claim that the injury received in December of the previous year was the 
cause of the hernia. Although working continuously, he did not even ascertain 
the cause of the hernia for about five months after the fall and did not find it 
necessary to cease work until about seven months after the injury. It was held 
under the facts of the case that he was not entitled to insurance. The circum- 
stances of the injury and claimed disability did not bring the case within the rule 
of the earlier cases, nor did it overthrow the doctrine on which these cases were 
determined. 

Our conclusion is that the judgment in favor of the plaintiff herein must be 
affirmed. 

Thiele, J., not participating. 

BECK v. CONTINENTAL CASUALTY CO. No. 4470. 
Court of Appeal of Louisiana. Second Circuit. Feb. 6, 1933. 
145 Southern Reporter 810. 

6. INSURANCE. 

Compromise and settlement of claims asserted by plaintiff for amount received, 
accepted, and retained by him barred action on accident policy (Civ. Code, art. 
3078). 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from Eighth Judicial District Court, Parish of Grant; F. E. Jones, 
Judge. 

Suit by Joseph H. Beck against the Continental Casualty Company. From a 
judgment sustaining defendant’s plea of estoppel and dismissing the suit, plain- 
tiff appeals, and defendant prays for reversal of a judgment overruling its plea 
of res judicata and dismissal of the suit. 

Judgment overruling plea of res judicata reversed, plea sustained, suit dis- 
missed, and judgment appealed from affirmed as amended. 

J. A. Williams and C. H. McCain, both of Colfax, for appellant. 

Hawthorn, Stafford & Pitts, of Alexandria, for appellee. 

TALIAFERRO, J. 


Defendant issued to plaintiff on September 20, 1927, its policy, No. 6356891, 
wherein it is stipulated that: “If within 120 days from the date of the accident 
any one of the following losses shall result to the insured solely from injury 
such as is before described * * * the Company will pay; * * * for loss 
of either eye said principal sum.” 

The principal sum of the policy is $1,000. 

This suit was filed by the insured to recover the principal sum of said policy. 
It is alleged that on or about July 18, 1929, petitioner, while employed as section 
foreman for the Missouri Pacific Railroad, and while in the discharge of his 
duties under such employment, received an injury to his right eye which caused 
the total loss of sight of same. The details of the alleged injury to the eye are 
set out in full in the petition. Plaintiff alleges that due proof of the injury to 
and loss of his eye was furnished defendant within the time specified in said 
policy, but that defendant denied liability. 

[1] Before answering, defendant filed a plea of res judicata in bar of plain- 
tiff’s suit, wherein it is averred: 

“1. That all claims and/or rights, asserted and alleged upon as a cause or 
tight of action by plaintiff, Joseph H. Beck, in his petition filed herein, in which 
appearer is defendant, have been fully settled, compromised and adjusted by and 
between the parties; that on or about August 12, 1929, plaintiff, Joseph H. Beck, 
signed a receipt or release of said claims and/or rights, said release reading as 
follows, to-wit: 

“ ‘Received of the Continental Casualty Company, $25.00, in full compromise, 
payment, satisfaction, discharge and release of any and all claims that I, myself, 
my heirs, executors, administrators, assigns or beneficiaries, now have or may 
hereafter have against said Company, under Policy numbered, 6356891, for or on 
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account of injuries or illness sustained by me on or about 7-18-29, and any loss 
that may hereafter result from said injuries or illness.’ 

“2. Mover shows that the sum mentioned in Paragraph 1 herein was paid by 
it to said Beck, who received, accepted and retained it.” 

Trial was had of this plea. The lower court overruled it, but reserved to the 
defendant the right to present it again for proper determination in the answer 
to the merits of the case. The court seemed to be of the opinion that the plea 
could not be determined independently of the merits. In this position, the court 
was in error. Defendant then answered to the merits, reserving all rights under 
the exceptions and pleas previously filed. It is admitted that the policy sued on 
issued as alleged, and that it was in full force and effect on the date of the 
alleged injury to plaintiff's eye, but in other respects the allegations of the petition 
are denied. 

Before the case was taken up for trial on the merits, defendant filed and 
urged a plea of estoppel against plaintiff’s suit, containing the following aver- 
ments: 

“1. That on or about August 12, 1928, this defendant paid to Joseph H. Beck, 
the sum of Twenty-five and no/100 ($25.00) Dollars, in full settlement, accord 
and satisfaction of all of the claims urged by him in said suit; that said payment 
was made by check, which was endorsed and cashed by the said Beck; that the 
said Beck received the money represented by said check and has retained it; 
that the said check contained, on its reverse side, a statement which reads as 
follows: [Here follows copy of the above quoted receipt found in the plea of 
res judicata. ] 

‘2. Petitioner shows that the statement quoted in Paragraph 1 above appears 
on said check directly over the signature of the said Beck; that said sum was 
paid by the defendant for the purposes and causes expressed in said release, and 
was accepted by the said Beck for the same reasons. 

“3. Petitioner shows that because of his action in receiving and accepting and 
retaining the funds above referred to, the said Beck is legally and equitably 
estopped from now asserting any claims against this defendant, arising out of o: 
connected in any way, with the accident for which he has been paid.” 

Defendant then refiled and re-urged the plea of res judicata which had pre- 
viously been overruled. The case was taken up for trial, and evidence introduced 
in support of the pleas and on the merits. There was judgment sustaining the 
plea of estoppel and dismissing the suit. From this judgment plaintiff has appealed, 
and defendant has answered the appeal, praying that the action of the lower 
court in overruling the plea of res judicata be reversed, and that this court 
sustain that plea and dismiss plaintiff’s suit. 

The pleas of estoppel and res judicata have for their basis the same state of 
facts; that is, that before this suit was filed, all claims for the alleged injury to 
and loss of the eye by plaintiff had been compromised and settled by the payment 
of $25 to plaintiff, and the execution by him of a receipt therefor, which is copied 
in hoth pleas and appears hereinabove, and the retaining by him of the said 
amount paid pursuant to the said compromise agreement. 

Plaintiff's petition does not challenge the validity of the compromise agree- 
ment he subscribed to when he accepted defendant’s check for $25, indorsed and 
collected same. Above his signature on this check, in plain type, appears an 
agreement which any one of ordinary intelligence could easily understand. He 
admits that he can read and write, though not well educated. He held for many 
years the position of section foreman of a raliroad company, which indicates that 
he is a man, at least, of fair intelligence and practical ideas. The check was mailed 


to him; therefore he had ample opportunity to read the agreement before indors- 
ing and collecting it. 


[2] Counsel for plaintiff take the position that this check was intended to pay 
off another liability of defendant under the contract of insurance, and not for 
the loss of his eye, and introduced evidence in support of this contention. This 
evidence was objected to by counsel for defendant on the ground and for the 
reason that it was an effort to alter, vary, and contradict the terms of a written 
agreement, with no plea of error, and was an attempt to collaterally attack a com- 
promise. 


The evidence was admitted subject to the objection. The objection should 
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have been sustained. Article 2276, Civil Code; Massey et ux. v. Lbr. Co., 136 
La. 688, 67 So. 552; Russ v. Union Oil Co., 113 La. 196, 36 So. 937, 940. 

[3, 4] The law in its wisdom, and out of a solicitude to end or avert threatened 
litigation, encourages the settlement of disputes by compromise, and does not 
sanction the solemn acts of contending parties settling their disagreements being 
lightly brushed aside, unless there be present evidence of bad faith, error, fraud, 
etc. If such were not the law, there would be little incentive to any one to part 
with anything of value in the desire to escape the harassments of litigation. A 
compromise agreement, when freely entered into, is intended to have the binding 
effect of the thing adjudged. The law has ordained that such transactions have 
the dignity and force of a definitive judgment, in so far as definitely and irrevocably 
fixing the rights and liabilities of the parties thereto, as relates to the subject- 
matter dealt with. It is simply the act of the parties determining their own 
liabilities and obligations, instead of the court. 

Articles 3071 and 3078, Revised Civil Code: 

“Definition—Reduction to Writing Rerquired.—A transaction or compromise 1s 
an agreement between two or more persons, who, for preventing or putting an end 
to a lawsuit, adjust their differences by mutual consent, in the manner which they 
agree on, and which every one of them prefers to the hope of gaining, balanced 
by the danger of losing. This contract must be reduced into writing.” 
~ “Force and Effect of Transaction—Errors in Calculation—Transactions have, 
between the interested parties, a force equal to the authority of things adjudged. 
They can not be attacked on account of any error in law or any lesion. But an 
error in calculation may always be corrected.” 

Counsel for plaintiff, as reflected from objections to evidence offered by de- 
fendant in support of the plea of res judicata, take the position that, as no suit 
was pending when the compromise was effected, the compromise could not serve 
as the basis of the “things adjudged.” Article 3071 of the Civil Code, quoted 
above, negatives this contention, for it plainly says, “for preventing or putting an 
end to a lawsuit.” And article 3078 says that, when the agreement is made, 
whether it be to prevent or end a suit, as between the parties, shall have “a 
force equal to the authority of things adjudged.” Now article 3556, par. 31, 
defining “Thing Adjudged,” reads: “Thing adjudged is said of that which has been 
decided by a final judgment, from which there can be no appeal, either because the 


appeal did not lie, or because the time fixed by law for appealing is elapsed, or 
because it has been confirmed on the appeal.” 


The intent and purpose of the law on this subject is to effectually close the 
door to further controversy about the matter compromised, unless, in consum- 
mating the agreement, the law itself in some respects has been transgressed. 

“The rule which gives to a transaction the authority of the thing adjudged 
is founded upon the maxim that it is for the interest of the commonwealth that 
there should be an end of litigation.” Rabun v. Pierson, 23 La. Ann. 696; Antoine 
v. Smith, 40 La. Ann. 560, 4 So. 321; Johnson vy. Shreveport Waterworks Com- 
pany, 109 La. 268, 33 So. 309. 

In the case of Russ v. Union Oil Company, cited supra, it is said: “There 
is no rule of law, morals, or ethics which denies to the ordinary citizen the right 
to compromise, with the person asserting it, a claim against him for damages, 
nor is that right defeated by any previous employment of counsel to prosecute 
such claim; and, when the compromise is effected in the manner provided by 
law, it has the force of the thing adjudged, and cannot be attacked collaterally, 
or for error of law or lesion, in a direct action. Civ. Code, arts. 3071, 3078-3080; 
Adle et al. v. Prudhomme, 16 La. Ann. 343; Ackerman v. McShane, 43 La. Ann. 
507, 9 So. 483; Oglesby v. Attrill, 105 U. S. 605, 26 L. Ed. 1186.” 

[5] It is possibly unfortunate that plaintiff chose to accept so small a sum 
in settlement of his alleged right of action against defendant for the loss of 
sight of his eye, but it is clear that he acted advisedly in the matter. The check, 
containing on the reverse side the stipulations and conditions under which it 
was issued to him, was sent by mail. He received it from the mail and deliberately 
indorsed it and collected the money; now retains the amount; and has never— 
not even in this suit—offered to restore it to defendant. If there was basis for tie 
position taken by plaintiff that he acted under error of fact in accepting this 
check and collecting same, that question could have been squarely presented by 





1106 The Insurance Law Journal, Vol. 80 [May, 1933 


another suit, after discovering as he pretends, from defendant’s pleadings herein, 
that the agreement he had signed was in reality a compromise of the cause of 
action he seeks to enforce by this suit. This course was pursued in the case of 
Massey v. Lumber Company, supra. No attack can be made upon such a transac- 
tion for any error in law or any lesion. The law does not attempt to concern 
itself with the adequacy of the amount claimant accepts in settlement of his 
rights. Civil Code, art. 3078. 

The case of Ackerman v. McShane, 43 La. Ann. 507, 9 So. 483, is very much 
like the present case as to the facts, and principles involved. 

[6] We are of the opinion that the plea of res judicata filed by defendant 
is good and should have been sustained by the lower court. This makes it un- 
necessary to pass on the plea of estoppel. 

The judgment of the lower court, overruling the plea of res judicata, is 
hereby reversed, and the plea is now sustained and plaintiff’s suit dismissed and 
his demands rejected, at his cost. As amended by this decree, the judgment of the 
lower court is affirmed. 


SMITH v. MARYLAND CASUALTY CO. No. 6104. 
Supreme Court of North Dakota. Jan. 25, 1933. 
246 Northwestern Reporter 451. 
1. INSURANCE. 


Exception to insurer’s liability under special automobile accident policy, found 
near end of written policy, must be construed most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 452.) 
2. INSURANCE. : 
Term “truck,” within exception to insurer’s liability under special automobile 
accident policy, must be construed in ordinary sense when no definition is given. 
(For other cases, see Insurance, Dec. Dig. § 452.) 
3. INSURANCE. 
Whether so-called light delivery car was “automobile truck,” within exception 
to insurer’s liability under special automobile accident policy, held question for jury. 
Insured, at time of automobile accident resulting in his death, was 
driving a vehicle which was one of the well-known varieties of light 
delivery cars, having a cab on the front part covering the driver’s seat, 
and back of that an open platform with sides and drop end. The vehicle 
was called a “pick-up” and was mounted on a regular Ford passenger car 
chassis, with the exception of having a heavy rear spring. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Syllabus by the Court. 

1. Where a policy of insurance against injuries sustained “while operating, 
driving, riding in, demonstrating, adjusting, repairing or cranking an automobile” 
contains, near the end of the writing, an exception to the effect that the policy 
does not protect any “driver or operator of an automobile truck,” such exception 
is construed most strongly against the insurer. 

2. Such policy, by its very language, infers that an automobile “truck” is an 
automobile, and the term “truck” is to be construed in the ordinary sense and as 
used in common parlance, when no other definition is given in the policy. 

3. Where there is testimony showing that the vehicle in which the insured 
was riding at the time of the accident belonged to the class known as “commercial 
car,” according to the trade classification, and was not considered “an automobile 
truck” in the usual acceptation of the term, and there is conflicting testimony to 
the effect that the vehicle was known in the trade as a light “truck” and this 
term involved is susceptible of two meanings, one favorable to the plaintiff and 
one to the defendant, it is for the jury to determine the fact regarding the 
classification according to the law applicable to the case. 

4. Where there is a question of fact to be submitted to the jury, it is error 
for the court to take the case from the jury and order a dismissal. 

Appeal from District Court, Grand Forks County; A. T. Cole, Judge. 

Action by Kathryn Smith against the Maryland Casualty Company. From a 
judgment for the defendant, and from an order denying her motion for a new 
trial, the plaintiff appeals. 
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Reversed, and a new trial ordered. 

George A. Bangs, of Grand Forks, for appellant. 

Conmy, Young & Conmy, of Fargo, for respondent. 

Burr, J. 

This ae is brought to recover upon a “Special Automobile Accident 
Policy” in which the plaintiff is named as beneficiary. 

At the close of the plaintiffs case the defendant moved the court to dismiss 

the action, which motion was renewed at the close of the entire case. The court 
dismissed the jury, and later rendered judgment for the defendant. From the 
judgment and from the order denying her motion for a new trial, the plaintiff 
appeals. 
Plaintiff is the widow of W. Jay Smith, killed in an automobile accident, 
occurring May 26, 1930. Defendant had issued to the deceased a “Special Auto- 
mobile Accident Policy” upon an application by the insured made upon a blank 
furnished by the company describing the policy as one which would pay for in- 
juries sustained “while operating, driving, riding in, demonstrating, adjusting, 
repairing or cranking an automobile”; but not insuring “any driver or operator of 
an automobile truck.” The policy insured the deceased, as specified in the applica- 
tion blank. 

Under a heading denominated “Additional Provisions” the policy states: “This 
policy shall not cover injuries, fatal or non-fatal, suffered: (9) by any person 
while working on, cranking, driving, or riding in or on any motorcycle, automobile 
truck, tractor, patrol wagon or fire apparatus or air craft of any description.” 

It is conceded the insured was killed in an automobile accident; but the 
defense is that at that time he was driving and riding in an “automobile truck.” 

The issue involves, solely, the nature of the car in which the defendant was 
riding. 

At the time the policy was issued the defendant was the owner of a passenger 
car and later he purchased the car in question. This new car, when sold to him, 
was described as a “Ford pick-up.” 

The plaintiff apparently concedes that if the accident occurred while the de- 
ceased was riding in an “automobile truck,” she cannot recover; but it is her 
contention that this vehicle was not an “automobile truck” within the purview of 
the policy. Plaintiff says, in effect, that the policy covered—so far as this case is 
concerned—accidents in any class of automobile except an “automobile truck”; 
and, therefore, an accident occurring while riding in a “pick-up” was covered by 
the policy. 

The car involved is not a passenger car as ordinarily understood; that is, it 
is not a sedan, runabout, coupé, etc. It is one of the well-known varieties of light 
delivery cars, having a cab on the front part covering the driver’s seat, and back 
of this is an open platform with sides and drop end. The dealer who sold the car 
testified that this “pick-up is a car mounted on the Ford passenger car chassis 
with a cab similar to the cab which is mounted on our trucks, and has a box, a 
steel box, approximately five feet long and four feet, four or five inches wide.” 
Further, that with the exception of having a heavy rear spring the chassis “is the 
same as the passenger car chassis,” and that this particular car was of that type. 
He then described the difference between the chassis on this car and on the Ford 
truck; that the latter is the heavier chassis, longer wheel base, and “of much 
heavier construction”; different construction and arrangement of springs, different 
drive, and different transmission of power from that used on the “pick-up” or 
roadster. He testified, regarding this car in issue, “personally we do not speak of 
it as being a half ton truck”; the trade calls it a “lite” delivery—that it is not 
generally considered a truck—though he did say that if any prospective buyer 
asked for a half-ton truck he would show him this type. He said that as a Ford 
dealer he had three classes of cars for sale, the year this was sold—“passenger 
cars, commercial cars, and trucks, and this pick-up was included in the commercial 
class.” He explained that they were required to make a ten-day report and this 
type was reported in the commercial classification; that this was the classification 
given to it by the Ford Motor Company. Another dealer testified to the same 
effect. Dealers produced by the defendant testified that in trade parlance, this 
particular car was called a truck, and also known “as a Pick-up, Light Delivery.” 
They admitted that the chassis for this pick-up was of the passenger car type, 
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and not the heavier truck type; that in the reports they were required to make 
every day there were “three separate classes of automobiles in 1929”—passenger, 
commercial, and truck. 

The insured was a civil engineer and contractor and at the time of the acci- 
dent was on his way to Enderlin to take charge of a contract for excavation 
He had with him in this vehicle some of his employees, their luggage, and his 
surveying instruments. The testimony shows the deceased used this vehicle as a 
passenger car “for driving around and moving some small stuff from one place to 
another,” that he had a regular truck for the hauling of freight but would use 
this car for “an emergency call for repairs * * * if they were small enough 
to carry in that truck,” for carrying his surveying instruments, and he “may have 
hauled five gallons or so” of gasoline in it at times. 

All through the policy issued, reference is made to “automobile” accident, 
explosion, burning, etc. In large heavy type the policy is described as “Special 
Automobile Accident Policy.” The application blanks provide spaces for informa- 
tion to be furnished by the applicant and place for signature—all on the first 
page. On the back of the application blank, in large type, we find the phrase 
“Special Automobile Accident Policy,” with a reference to the number of “auto- 
mobile fatalities last year,” and the statement, as in the policy itself, that the 
policy insures one against injuries sustained “while operating, driving, riding in, 
demonstrating, repairing or cranking an automobile,” and against injuries sus- 
tained “by being struck or run down by an automobile while walking on or across 
any public highway.” It is not until we come to the very last lines on the back 
of the application for the policy that we find in small type the statement, “This 
policy does not cover any driver or operator of an automobile truck.” It is the 
same in the policy itself. Any one reading the policy casually might readily con- 
sider it covered all accidents sustained while driving or riding in an automobile. 
The exception is at the end of the policy. The policy sets forth a “copy of appli- 
cation,” but this copy does not include anything that was on the back of the 
application. 

[1, 2] It is the contention of the defendant that the word “automobile,” when 
used throughout the policy, means what is ordinarily known as a passenger car— 
a car. designed for that purpose—and that we must so construe the term when 
determining the character of the vehicle in which the deceased was riding. But 
the same term “automobile” is used with reference to the vehicle which may run 
down an insured as is used in describing a car in which the insured may be riding 
at the time of the accident. The insured in such policy is protected against being 
“run down by an automobile while walking on or across a public highway”; but 
if the term “automobile” is to be confined to passenger cars only, then he would 
not be protected if run down by an automobile truck. 

An automobile, in the broad sense, is any motor vehicle—“a self propelled 
vehicle suitable for use on the street or highway.” In common parlance we think 
frequently of an automobile as a vehicle whose power is furnished by gasoline; 
but it may be electric power or steam power. It is power generated within itself, 
but controlled by the driver. A truck, whose power is secured from gasoline, is 
an automobile in this sense, and doubtless the policy must so construe the term at 
times, otherwise, as indicated before, an insured would not be protected against 
being run down by a truck. 

The testimony shows conclusively that the vehicle was not being used as a 
truck at the time the accident occurred. The deceased was traveling from his 
home to the place where he had his contract and with him he had some of his 
employees. He was using this vehicle the same as if it were what is known 
ordinarily as a passenger car. 


Clearly the policy is intended to cover injuries sustained while driving an 
automobile of any kind or description whatsoever—other than the ones expressly 
excepted. 


One exception is “automobile truck.” The term “automobile truck,” being an 
exception, must be defined strictly in order to carry out the purpose of the policy. 
The exceptions “are construed most strongly against the insurer, and liberally 
in favor of the insured. This is now the settled rule for construing all kinds of 
insurance policies, rendered necessary, especially in modern times, to circumvent 
the ingenuity of the insurance companies in so framing contracts of this kind as 





The Insurance Law Journal, Vol. 80 


32 


Acc. ] Pennine v. Peerless Casualty Co. 1109 


to make the exceptions unfairly devour the whole policy.” Equitable Accident Ins. 
Co. v. Osborn, 90 Ala. 201, 9 So. 869, 870, 13 L. R. A. 267, 269; Utter v. 
Travelers’ Ins. Co., 65 Mich. 545, 32 N. W. 812, 816, 8 Am. St. Rep. 913; Federal 
Life Ins. Co. v. Kerr, 173 Ind. 613, 618, 89 N. E. 398, 91 N. E. 230; Starr v. 
tna Life Ins. Co., 41 Wash. 199, 83 P. 113, 4 L. R. A. (N. S.) 636. See also 
Clemens et al. v. Royal Neighbors of America, 14 N. D. 116, 103 N. W. 402, 8 
Ann. Cas. 1111. 

It is a matter of common knowledge that such policies are prepared by men 
learned in the law, trained in preparation of such contracts, and who have studied 
the “legal effects of all multifarious provisions”; while the insured are generally 
those who are not given to considering doubtful provisions in such contracts, and 
assume the policy is of a character discoverable by a casual examination. 

The burden of proof is upon the defendant to show the accident occurred 
within the excepted classes. Stevens et al. v. Continental Casualty Company, 12 
N. D. 463, 469, 97 N. W. 862; Starr v. A&tna Life Ins. Co., 41 Wash. 199, 83 P. 
113, 114,4 L. R. A. (N. S.) 636; Kirkpatrick v. A®tna Life Ins. Co., 141 Iowa, 
74,117 N. W. 1111, 1113, 22 L. R., A. CN. §.) 1255, 1258. 

The policy is to be construed, usually, when weighing “the meaning of words 
and terms used in it * * * asa large class, not versed in lexicology, are sure 
to regard its terms and scope.” Richards v. Travelers’ Insurance Company, 89 Cal. 
170, 176, 26 P. 762, 763, 23 Am. St. Rep. 455. 

[3. 4] The policy itself does not define the term. The insured was killed while 
driving in an automobile. Was it an “automobile truck” within the meaning of the 
exception? There is testimony showing that the vehicle is not so classified, that 
it is not in trade parlance a “truck,” that it is a commercial car, as distinct from 
truck or passenger car, that it is a sort of light car which would be used as a 
passenger car and at the same time carry a certain amount of goods because it 
has a capacity of one-half ton, equal to the weight of about six average men. 
A converted Packard car, equipped as a wrecking car, and with a box for holding 
tools, is not considered a truck within the meaning of the term “automobile 
truck” in an exception similar to the one under consideration. Paltani v. Sentinel 
Life Ins. Co., 121 Neb. 447, 237 N. W. 392, 393. The court says: “It was not 
built for carrying heavy loads and was not so used. It was equipped with tools 
for doing a certain work. It was suitable for and was used to carry passengers. 
The insured was a passenger at the time of the accident. We are of the opinion 
that the car in this case is not a truck within the authoritative definitions hercin 
quoted.” (Having quoted from the Oxford and New Century dictionaries.) A 
serious question arises from the testimony in this case as to whether this class 
of vehicles in question was designed for any such purpose, and therefore could 
be called a truck in the ordinary acceptation of that term. Had the policy been 
intended to cover accidents in passenger automobiles only, it would have bcen 
easy to have stated it in such language. 

Owing to the testimony introduced, the character of the policy, the terms 
employed therein, and the purpose of the policy, it became a question for the 
jury to determine whether the automobile in which the deceased was riding at the 
time of his death was an automobile truck under the law of the case as given by 
the court. This being so, it was error on the part of the trial court to take the 
case from the jury and dismiss the action. 

The motion for a new trial should have been granted. The case therefore is 
reversed, and a new trial ordered. 


Christianson, C. J., and Nuessle, Birdzell, and Burke, JJ., concur. 


PENNINE v. PEERLESS CASUALTY CO. No. 7153. 
Supreme Court of Rhode Island. Feb. 7, 1933. 
164 Atlantic Reporter 3235. 
INSURANCE. 
Failure to prove that blood poisoning germs entered insured’s thumb wher 
pricked with pin did not preclude recovery on accidental death policy. 
Medical testimony tended to show that germs causing infection could 
not have entered thumb in absence of open sore or wound, and that in- 
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tection and blood poisoning were natural results of injury insured re- 
ceived. ; 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Exceptions from Superior Court, Providence and Bristol Counties 
Pouliot, Ir., Judge. 

Action by Gicondina Pennine against the Peerless Casualty Company. The 
court directed a verdict for defendant and refused to direct a verdict nt 
who brings exceptions. 

_ Exception to refusal of directed verdict for plaintiff overruled, exception to 
directed verdict for defendant sustained, and case remitted for a new trial. 

Pettine, Godtrey & Cambio, Edward L. Godfrey, and Albert F. Cappeili 
of Providence, tor plaintiff. . P 

Henry M. Boss, Jr., and Francis W. Conlan, both of Providence, for 
ant 

KATHBUN, J. 


; Leonidas 





tor plaintiff, 


deiend- 





This is an action in assumpsit based on an accident insurance policy. The 
case is here on the plaintiff's exceptions to rulings as follows: To the direction oj 
a verdict for the defendant and to the refusal to direct a verdict for the plaintiff 

On April 18, 1920, the insured accidentally pricked her thumb with a pin and 
died from septicemia seven days later. The policy insured against the “effects re- 
sulting directly and exclusively of all other causes, from bodily injury sustained 
during the life of this policy solely through external, violent and accidental means 
(excluding suicide, sane or insane). The policy provides also that: “Insurance 
under this policy does not cover death nor any form of disability resulting from 
injury or disease nor any loss * * * due partly to such injury and partly to disease 
or bodily infirmity.””. The trial justice ruled that the terms of the policy precluded 
recovery unless the germs causing the blood poisoning entered the wound at the 
time of the injury. The ruling directing a verdict was based upon the theory 
that the plaintiff could not recover because, having failed to prove that the pin 
and the germs entered the thumb at the same time, she had failed to show that 
death was caused directly and exclusively of all other causes by accidental means 
and was not due wholly or partly to disease. 








In many of the authorities cited, it was a question whether death was caused 
in whole or in part by some disease with which the insured was afflicted before 


and at the time of the injury. In the case before us no such question is pre- 
sented. There appears to be little, if any, doubt that the germs which catised 
the infection entered the wound, caused by the pin prick, either at the time o: 
this injury or within a short time thereafter. 


The question is whether the injury was the proximate cause oi death. Ii 
one receives a bodily injury from external violence, and shortly thereafter, with- 
out any intervening violence, traumatic pneumonia develops and produces death, 
it is reasonably clear that the injury, although it would not ordinarily have been 
fatal, was the proximate cause of death. The question whether the pneumonia 
was of the traumatic type would naturally arise, but, if this fact is established, the 
reasoning is clear; the germs, by reason of the weakened condition of the body, 
due to the injury, actually caused the death by their attack upon the body after 
the injury. In such a case, could it be reasonably contended that the injury was 
not the proximate cause of the death? 

In the case before us the principles involved are not radically different. The 
puncture of the thumb was received on Friday. The hole caused by the pin re- 
mained visible. The soreness increased, and the thumb became red. On the fol- 
lowing Monday morning the insured was unable to work because of the pain in 
her thumh. At that time she was admitted as a patient in a hospital, and it was 
found that the pain was due to infection in the thumb. A red streak extended 
from the thumb up the arm. On the following Friday she died. The medica! 
testimony tended to show that the germs causing the infection could not have en- 
tered the thumb in the absence of an open sore or wound, and that infection and 
blood poisoning was a natural result of the injury which the insured had received 

Assuming that this medical testimony is true, it is our opinion, based upot 
principle and well-considered authority, that the plaintiff is not precluded from 
recovery because of failure to prove that the germs causing hlood poisoning en- 
tered the thumb at the time the wound was caused by the pin. 
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In Delaney v. Modern Accident Club, 121 Iowa, 528, 97 N. W. 91, 93, 63 L. R. 
\, 003, a policy covering death resulting solely from accidental injuries was in- 
olved. The insured cut one of his fingers, which became inflamed, and blood 
jsoning and erysipelas developed, resulting in death. The court said: “It seems 

us, howevér, that it 1s wholly immaterial when or how these specific bacilli 
hich caused the disease known as ‘blood poisoning,’ which resulted in the death 
{ Delaney, were introduced into the wound, whether at the time it was inflicted 
r subsequently. Blood poisoning is a disease, just as many other pathological 
onditions of the human system. * * * The simple question is whether the death 
f Delaney resulted, through natural causes, without the interposition of a new 
id independent cause, from the cut on his finger. Disease brought about as the 
result of a wound, even though not the necessary or probable result, yet if it is 
the natural result of the wound, and not of an independent cause, is properly at- 
tributed to the wound; and death resulting from the disease is a death resulting 
irom the wound, even though the wound was not, in its nature, mortal or even 
dangerous.” 

In French vy. Fidelity & Casualty Co. of N. Y., 135 Wis. 259, 115 N. W. 869, 
974,17 L. R. A. CN. S.) 1011, the insured accidentally caused an abrasion of the 
in on the lower part of one of his legs. The wound became septic, and he died 
om blocd poisoning on the fifteenth day following the accident. It was argued 
that the injury was too slight to cause death, and that death was due to an inter- 
yening cause, namely, the germs which entered the body through the wound. The 
ourt said: “It must be apparent, however, that but for the accidental injury there 
would have been no cause for infection; that, but for the abrasion, the disease 
germs could not have entered and produced the fatal result. The wound pro- 
duced by the accident was therefore the proximate and sole cause of death.” The 
following cases are to the same effect: Central Accident Ins. Co. v. Rembe, 220 
I. 151, 77 N. E. 123, 5 L. R. A. (N. S.) 933, 110 Am. St. Rep. 235, 5 Ann. Cas. 
158: Simpkins v. Hawkeye Ass’n, 148 Towa, 543, 126 N. W. 192; Cary v. Pre- 
ferred Accident Ins. Co., 127 Wis. 67, 106 N. W. 1055, 5 L. R. A. (N. S.) 926, 
115 Am. St. Rep. 997, 7 Ann. Cas. 484: Western Commercial Travelers’ Ass’n v. 
Smith (C. C. A.) 85 F. 401, 40 L. R. A. 653; Nax v. Travelers’ Ins. Co. (C. C.) 
130 F. 983. 

The plaintiff's exception to the refusal to direct a verdict in her favor is 
werruled. Her exception to the direction of a verdict for the defendant is sus- 


tained, and the case is remitted to the superior court for a new trial. 


Kk 
fr, 
I 


SUTTON v. CONTINENTAL CASUALTY CO. No. 13574. 
Supreme Court of South Carolina. Feb. 3, 1933. 
167 Southeastern Reporter 647. 


2 INSURANCE. 
Whether insured’s signature to check, on which release was written, for sick 
benefits under health policy, was procured with fraudulent intent, held for jury. 
It appeared that when check in question was handed to insured for 
his indorsement, he was ill and in bed and tock no notice of statement 
inserted on back of check purporting to release insurer of all claims that 
insured might then or thereafter have against insurer; that release was 
without consideration: and that about a week later, insurer sent notice to 
insured stating that policy had been canceled, and hence insured after 
receiving such notice discontinued payment of premiums. 
(For other cases, see Insurance, Dec. Dig. § 237.) 
3. INSURANCE. : ; 
_ In action for alleged fraudulent cancellation of health policy because of 
insured’s sickness, evidence of fraud held sufficient for jury. 
(For other cases, see Insurance, Dec. Dig. § 237.) 
4, INSURANCE. : 
_ Insurer held obligated when canceling health policy, to return unearned portion 
it premiums. 
(For other cases, see Insurance, Dec. Dig. § 230.) 
3. INSURANCE. : a 
Insured accepting check for sick benefits containing release having no con- 


Sutton v. Continental Casualty Co. 
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sideration was not bound by release, nor required to return benefits before Suing 
for fraudulent cancellation of health policy. 


(For other cases, see Insurance, Dec. Dig. §§ 237, 603.) 
Bonham, J., dissenting. 


Appeal from Common Pleas Circuit Court of Sumter County; W. H. Town- 
send, Judge. 


Action by Julius Sutton against the Continental Casualty Company. Judgment 
for plaintiff, and defendant appeals. ; 

Affirmed. 

The trial judge charged the jury as follows: 

Mr. Foreman and gentlemen of the jury, this is an action brought by Julius 
Sutton, the plaintiff, against the Continental Casualty Company, the defendant, 
The plaintiff puts in evidence a policy of insurance, which it is admitted was 
issued to him by the defendant company, on or about November 8, 1917, for 
which he was required to pay, and did pay, a monthly premium of $2.10 a month, 
from the time he got the policy in November, 1917, until July, 1931, a period 
of something over thirteen years, during which time he paid to the defendant 
company premiums amounting in the neighborhood of $325 or $350. It was pro- 
vided under the policy, in case of illness, he should receive an indemnity of $40 
a week during such period as his sickness or illness was continued, not to exceed 
six months. And in case he should be injured by accidental means, so as to prevent 
him from carrying on his work, he should receive a like indemnity of $40 a 
week, not exceeding a period of five years, provided his disability continued for 
such period, and if he lost a limb, or eye, he should be paid certain sums specified 
in the policy. If the loss of the eye or limb occurred through accidental means. 
This policy also provided that the insured, that is Julius Sutton, might at any 
time reiease the company from any and all liability then existing or thereafter 
accruing to the beneficiary. The insured had a right, if he saw fit to do so, to 
make a release of the company to any and all liability under the policy. If he did 
not do so, then it provided that the whole policy sHould continue in effect as long 
as the premiums shall be paid as agreed in the policy, unless the policy should be 
sooner terminated in accordance with its terms. 

Then it provided that the company, the defendant, might cancel the policy at 
any time by written notice delivered to the insured, that is the plaintiff, or mailed 
to his last known address, as shown by the records of the company, together with 
cash or the company’s check for the unearned portion of the premiums actually 
paid by the insured. And that such cancellation should be without prejudice to 
any claim, originating prior thereto. The plaintiff claims he paid these monthly 
premiums from the time he first got the policy in November, 1917, to July, 1931, 
and that the reason he discontinued sending payments of the premiums after the 
Ist of July, 1931, was because during, or in the latter portion of said month he 
received a notice from the defendant company, that they had canceled the policy, 
and refused to carry it any longer. The letter is in evidence, the letter written 
July 30. 1931, which is as follows: “Dear Mr. Sutton: Please be advised that 
your policy No. 3440597 is cancelled effective August 1, 1931. We regret very 
much that it is necessary to take this action and wish to take this opportunity 
to thank you for your patronage in the past. Respectfully, Johnson & Adams.” 


They appear on the top of the letter to be the southeastern managers of this com- 
pany’s business. 


Under the policy the company would have had a right to cancel if at the 
time they gave notice of cancellation they had returned to the insured, the plain- 
tiff, the unearned portion of the premiums which had been paid in by him. The 
uncontradicted evidence is that he paid the premiums from the time he took out 
the policy in 1917 down to July, 1931, a period of about thirteen and a half 
years, during which time he had paid over $300 as premiums. 

Now, under the stipulations in the policy, in order to make effective the can- 
cellation, the insurnace company should have returned to him the unearned por- 
tion of the premiums which had been paid in at the time they gave him notice of 
cancellation. Otherwise their cancellation would be a breach of the contract to 
carry insurance as long as the premium should be paid unless sooner terminated 
in accordance with its terms. 

Now, when the plaintiff received this notice of cancellation from the company, 
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he had the right to insist upon one of two things. Either that the company should 
continue to accept his premiums and carry the policy until it was properly ter- 
minated under the terms of the policy, or treat the contract of insurance as then 
ended by the attempted cancellation on the part of the company, and recover such 
damages as would compensate him for his loss, by reason of attempted cancella- 
tion. In estimating such loss the jury should first ascertain what the policy was 
then worth to the plaintiff insured. And in allowing that, they may take into 
consideration any evidence as to the then ability of the insured to obtain other 
insurance to take the place of the insurance which the company refused to carry 
any longer. So you should ascertain what was the actual value occasioned by the 
attempted cancellation to the plaintiff, and such compensation would be regarded 
in law as actual damages, arising out of the cancellation. If the cancellation of 
the policy was attempted for the fraudulent purpose of depriving plaintiff of his 
right to the insurance under the contract, on account of the condition of his 
health then existing, if the condition of his health prevented his getting other 
insurance then the jury could take such fraud into consideration, and if the 
evidence establishes that the cancellation was accompanied and prompted by fraud 
on the part of the company, the jury could give the plaintiff, in addition to such 
actual damages as he sustained by reason of the cancellation, such further sum 
as the jury might determine from the evidence would be proper as punishment 
to the defendant for such fraudulent act. Such damages allowed as punishment 
for a fraudulent act are called punitive damages, and if the jury find the plaintiff 
is entitled to recover actual damages and also entitled to recover punitive dam- 
ages, under the law as I have stated it to you, then you should separate the two 
amounts in your verdict and state the amount of each separately. 

The defendant has denied the allegation of the complaint as to the issuance 
of the policy, and as to the payment of the premiums and as to the circumstances 
under which they claim the right to cancel the policy. And the burden is upon the 
plaintiff to prove the circumstances alleged in the complaint by the greater weight 
of the evidence, but the burden is upon the defendant, claiming the right to cancel 
the policy, to show that the circumstances existed which gave them a right to 
cancel the policy, and one of the circumstances would be the circumstance whether 
there was any unearned premium received by the defendant which, under the 
terms of the policy, should have been returned to the plaintiff at the time of the 
cancellation, or that they did return to the plaintiff such unearned premiums. The 
payment of a loss claim arising under the policy prior to the time of cancellation 
would not be a compliance with the provisions of the policy for the return of 
unearned premiums. 

I think that is about all the issues in the papers. If you find that the plaintiff 
is entitled to recover any actual damages against the defendant on account of the 
cancellation of his policy, the form of your verdict would be, we find for the 
plaintiff so many dollars, stating the amount, actual damages, and if you find he 
is entitled under the law stated by me, and the evidence, to recover an additional 
sum as punitive damages, add to your verdict for actual damages, and so many 
dollars, stating the amount, punitive damages. If the plaintiff has failed to prove 
his right to recover any damages, has failed to show that the defendant acted 
wrongfully in canceling the policy or attempting to cancel the policy, the form of 
your verdict would be we find for the defendant. 

Lee & Moise, of Sumter, for appellant. 

McLeod & Shore, of Sumter, for respondent. 

Carter, J. 


This action, instituted in the court of common pleas for Sumter county, is a 
suit by Julius Sutton, as plaintiff, against the defendant, Continental Casualty 
Company, for recovery of damages for the alleged wrongful and fraudulent can- 
cellation of a policy of insurance issued and delivered by defendant to the plain- 
tiff. By way of answer to the allegation of the complaint, the defendant interposed 
a general denial, and, as a further defense, alleged that the plaintiff had accepted 
and receipted for a check “issued in full settlement, satisfaction and release of 
any and all claims under the policy in question and that the company had there- 
alter cancelled the policy in accordance with the provision contained in said 
policy.” Issues being made, the case was tried at the March, 1932 term of said 
court, before his honor, Judge W. H. Townsend, and a jury. His honor having 
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overruled defendant’s motion for a nonsuit and also the motion for direction of 
a verdict, a verdict was rendered for the plaintiff in the sum of $166.67 actual 
damages, and the further sum of $172.53 as punitive damages. A motion by the 
defendant for a new trial being refused, from judgment entered on the verdict 
the defendant has appealed to this court. 


[1] According to appellant’s view, the exceptions imputing error to the trial 
judge raise four issues, the first issue being stated by appellant as follows: “1, 
The testimony of insured as to conversations with insurer’s agent at the time 
of taking out of the contract of insurance was inadmissible as tending to contra- 
dict or vary the terms of the written contract, and, under the facts of this case, 
such testimony was prejudicial.” 


In passing upon this issue, we deem it sufficient to call attention to the fact 
that the allegations of the complaint charge the defendant with fraud, and it was 
competent to offer testimony on this issue. The pertinent allegations of the com- 
plaint we quote herewith for the purpose of giving a clear understanding of the 
questions involved: 

“3. That in consideration of the payment of Two and 10/100 ($2.10) Dollars, 
and in consideration of a like amount agreed to be paid monthly, the Defendant 
did, on the 8th day of November, 1917, issue and deliver to the Plaintiff its policy 
of insurance numbered 3440597, in and by the terms of which the defendart 
agreed to pay to the Plaintiff a maximum monthly benefit for sickness or accident 
of Forty ($40.00) Dollars, and in case of death of the Plaintiff to pay to the 
beneficiary named in said policy the sum of Six Hundred ($600.00) Dollars. 


“4. That after said policy was issued, the Plaintiff continued the payment of 
said monthly premiums until the Defendant wrote him on the 30th day of July, 
1931, to the effect that his said policy had been cancelled. 


“5. That several months ago, the Plaintiff suffered from a heart disorder, and 
arteriosclerosis, for which he made claim under the terms of the said policy, 
and in due time was paid an amount of money therefor by the Defendant, but 
within a very short time thereafter, while he was then and still suffering from 
the said heart trouble and arteriosclerosis, the Defendant undertook, as aforesaid, 
to cancel and lapse the said policy, well knowing that with his present physical 


infirmity, from which he is now suffering, that the Plaintiff could not obtain other 
insurance of this kind. 


“6. That plaintiff has complied with all of the requirements and conditions of 
the said policy, which was continued in force by the said Defendant until he 
became affected physically with the troubles aforesaid, from which he can never 
fully recover, nor reasonably expect, at his age, to continue working at his occu- 
pation of Boot and Shoe Cobbler but a comparatively short period of time. 


“7, That while the said policy was in full force and effect, the Plaintiff became 
affected with heart trouble and arteriosclerosis, from which he is now suffering, 
so that he cannot work full time, and it is because of these serious and incurable 
troubles that the Defendant is now attempting to cancel the said policy and avoid 
further liability thereon, and thereby cheat and defraud the Plaintiff and the bene- 
ficiary named in said policy out of the benefits that they were and might be 
entitled to thereunder, the Defendant well knowing at the time that the Plaintiff 
was an ignorant negro man, well advanced in years, and would probably not live 
much longer, and the beneficiary would then be entitled to realize on said policy. 

“8. That Plaintiff is an ignorant negro man, unable to read and understand 
and properly construe the terms of written instruments, such as insurance con- 
tracts. That he was induced to take said policy by the servants and agents of said 
Defendant Company upon the representation that it would provide a sick benefit 
so long as he lived and kept it in force. 

“9. That all of said acts were done by the Defendant wrongfully, wilfully and 
wantonly, and for the purpose of repudiating and cancelling said policy, and thereby 
defraud the Plaintiff, and the beneficiary named therein, out of all the vested 
property rights and benefits under said policy, and as a result thereof the plaintiff 
alleges that he has sustained damages, both actual and punitive, in the sum of 
Two Thousand, nine hundred ninety-nine and 99/100 ($2,999.99) Dollars.” 

Under these allegations it was proper for plaintiff to offer testimony as to 
the conversations defendant’s agent had with the plaintiff at the time of taking 
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out the contract of insurance in question. In this connection, we may add, there 
was testimony tending to establish the several allegations. 

The second issue appellant states in the following language: “2. That the 
policy contract, by its specific terms, gave insurer the right to cancel same, which 
cancellation was effected as therein provided; consequently, there was no fraudu- 
lent breach of the contract nor any fraudulent invasion of insured’s rights.” 


A clear inference to be drawn from the testimony is that the plaintiff was 
induced to take out the policy in question upon the representations that it would 
remain in full force and effect so long as he paid the monthly premium thereon 
which was $2.10 per month, payable on the first day of each month, and plaintiff 
made said payments promptly and kept up the same from November 8, 1917, until 
the defendant wrote him on the 30th day of July, 1931, notifying him that the 
policy had been canceled. The plaintiff did not, on August 1, 1931, pay the monthly 
premium for the reason that having received from the defendant notice that the 
policy had been canceled considered it useless to pay out any more money on it, 
but the premiums were paid up to August 1, 1931. It further appears from the 
testimony that the plaintiff became ill on or about May 11, 1931, and filed with the 
defendant a claim against the defendant, under the provisions of the policy, in the 
sum of $73.33, which claim the defendant paid by check on or about the 22d day 
of July, 1931, which the plaintiff was clearly entitled to under the sick benefit 
provision of the policy. It further appears that the defendant, through its agents, 
had inserted on the back of this check, just above the place for plaintiff’s indorse- 
ment, the following statement: “Received of the Continental Casualty Company 
$73.33 in full payment, satisfaction and release of any and all claims that I myself, 
my heirs, executors, administrators, assigns or beneficiaries now have or may 
hereafter have against said Company, under policy numbered 3440597 for or on 
account of injuries or illness sustained by me on or about 5-11-31 and any loss 
that may hereafter result from said injuries or illness.” 


[2-4] Plaintiff was ill and in bed at the time this check was handed him for 
the purpose of indorsing his name thereon and took no notice of the wording 
above the signature, and, it seems, knew nothing of it until the trial of the case, 
though the writing was evidently there at the time the plaintiff indorsed his name 
thereon. However, there was certainly no consideration for the release covered 
by this wording on the back of the check, and procuring plaintiff’s signature to 
the same under the circumstances, was, ini our opinion, some evidence of fraud 
practiced upon the plaintiff. At least, whether such was the purpose and intent of 
the defendant’s agents was a question for the jury. Furthermore, the notice sent 
by defendant to the plaintiff, regarding the cancellation of the policy, following 
on the “heels” of procuring plaintiff’s said indorsement described above, caused 
plaintiff to believe that his policy was at an end, and he, therefore, as stated above, 
not wishing to pay out money uselessly, did not pay the premium for August 1, 
1931, and the policy really lapsed for nonpayment of the premium. All of these 
matters and other circumstances to which we have reterred were matters tor the 
jury in determining whether or not the alleged fraud was practiced upon the 
plaintiff by the defendant and whether or not the plaintiff was entitled to recover 
damages for such acts. In this connection we call attention to the fact that, if the 
defendant, under the provisions of the policy, desired to cancel the same, it was 
incumbent upon the defendant to return to the plaintiff the unearned portion of 
the premiums which had been paid in at the time the defendant gave such notice 
of cancellation, and having failed to do this there was a breach of the contract to 
carry the insurance “as long as the premium should be paid unless sooner ter- 
minated in accordance with its terms.” Under all the circumstances we think his 
honor properly submitted the issue of fraud to the jury growing out of the can- 
cellation of the policy in question. 

[5] Counsel for appellant calls the court’s attention to the decision of this 
court in the case of Herndon y. Continental Casualty Company, 144 S. C. 448, 
142 S. E. 648. The facts in that case, as we view the same, were not similar to 
the facts in the case at bar. In the case at bar the plaintiff did not pay the pre- 
mium due August 1, 1931, because of receiving the notice of cancellation dated 
July 30, 1931, and from that time the only avenue left open for the plaintiff was 
a suit for damages, actual and punitive, which the plaintiff suffered at the hands 
of the defendant and its agents, by reason of the facts we have already stated 
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herein. The release appearing on the back of the check sent the plaintiff, in pay. 
ment of sick benefit claim, and which the plaintiff signed, thinking that he was 
merely indorsing the check for the purpose of getting pay for the sick beneft 
claim, could in no sense bind the plaintiff, for there was no consideration for such 
release, but it was a circumstance from which a jury might draw an inference 
of fraud intended to be practiced upon the plaintiff by the defendant and its agents 
and in causing the plaintiff not to pay the monthly premium on the said policy, 
In our opinion, when the defendant did this, the plaintiff had the right to institute 
the action and ask for damages for the violation of his rights reserved in the 
policy. It clearly appears from the testimony that the defendant desired to cancel 
the policy for the purpose of avoiding any further sick benefit claim, even though 
the plaintiff had carried the policy from the year 1917 until August 1, 1931, and 
had kept up the monthly payments thereon from month to month. 

Appellant states the third question in the appeal as follows: 

“3. That the beneficiary, under the terms of the policy contract, had n9 
vested interest therein and consequently there could be no fraudulent invasion of 
the beneficiary’s rights.” 

The beneficiary named in the policy is not a party to this action and no 
question regarding the beneficiary is properly before this court. 

Appellant’s fourth issue is as follows: “4. That the insured received certain 
benefits under the policy contract, and executed a release therefor, and as insured 
did not return, or offer to return such benefits, he could not maintain this action.” 

As stated above, the proof in the case clearly shows there was no consideration 
for the release alleged by the defendant to have been procured from the plaintiff, 
and, in our opinion, the contention by the appellant, that the plaintiff should have 
made return to the defendant before instituting this action, is without merit. The 
plaintiff did not owe the defendant anything and does not at this time, so far as 
the record in the case discloses. The money paid to the plaintiff by the defendant 
was due the plaintiff under the sick benefit provision of the policy. 

The exceptions will have to be overruled and it is, therefore, the judgment of 
this court that the judgment o fthe circuit be and the same is hereby affirmed. 

Note: The charge of the trial judge, which so clearly stated the issues in the 
cause and the law applicable thereto, will be reported. 

Blease, C. J., and M. M. Mann, Circuit Judge, concur. 

Bonham, J., dissents. 


CENTURY INDEMNITY CO. v. CARROLL. No. 11068. 
Court of Civil Appeals of Texas. Dallas. Nov. 5, 1932. 
Rehearing Denied Dec. 17, 1932. 
55 Southwestern Reporter (2d) 873. 
1. INSURANCE. 

Evidence in suit on accident policy established that death was caused hy in- 
fection entering tooth socket following extraction and not by extraction of tooth 
or subsequent operation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Death caused directly by infection entering tooth socket following its extrac- 
tion held “accidental” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from District Court, Dallas County; T. A. Work, Judge. 

Suit by C. S. Carroll against the Century Indemnity Company. From a judg- 
ment for plaintiff, defendant appeals. 

Affirmed. 

Robertson, Robertson & Payne, of Dallas, for appellant. 

Sullivan & Wilson and J. Lee Zumwalt, all of Dallas, for appellee. 

Looney, J. 

C. S. Carroll, appellee, sued Century Indemnity Company, appellant, to re- 
cover the death benetit and amount provided for surgical treatment, under an ac- 
cident policy issued by appellant to Mrs. Connie Carroll, appellee’s wife. ; 

The provisions of the policy relied upon for recovery by appellee and defen- 
sively by appellant are these: The policy insured Mrs. Carroll against bodily in- 
jury or death from accidental cause, or from medical or surgical treatment (re- 
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sulting in death), made necessary by reason of injuries covered by said policy; 
the contention of appellee being that the death of Mrs. Carroll was accidental 

Appellant denies this, contending that death re- 
sulted either directly or indirectly from medical or surgical treatment not rend- 
ered necessary solely by injuries covered by the policy, and in this connection 
specially pleaded a proviso of the policy, reading: “This insurance shall not cover 
accident, injury, death or other loss caused directly or indirectly by medical or 
surgical treatment, except such as may result directly from surgical operations 
made necessary solely by injuries covered by this policy, and performed within 
ninety days after date of accident.” At the conclusion of the evidence, each party 
made request for an instructed verdict, that of appellant was denied, the request 
of appellee being granted, verdict and judgment followed accordingly. 

The facts are undisputed and show that appellee was entitled to the judg- 
ment rendered, if in view of the proviso of the contract quoted above he was en- 
titled to recover at all, under the following undisputed facts: Dr. E. M. Schultz, 
dentist, testified in substance that, on January 6, 1930, he extracted a tooth for 
Mrs. Carroll; that the tooth was not infected, she was not suffering pain, but its 
extraction was necessary because it was crowded and had not entirely erupted, 
had an overhanging gum flap, affording a situs for infection, etc.; that after the 
extraction the usual antiseptic treatment was given and the patient discharged; 
that about two days later (January 8th) Mrs. Carroll complained of pain, and on 
examination witness found slight swelling surrounding the wound; thereupon ad- 
ministered the usual antiseptic treatment, saw her the next day (January 9th), the 
swelling and pain had increased, and same treatment as before was administered. 
The patient suffered continuously that day; Dr. A. Wilkinson, a practicing physi- 
cian, being called in, they concluded that the patient was suffering from acute 
cellulitis; saw the patient again January 11th; her condition was much worse; 
Dr. H. K. Crutcher, also a practicing physician, was called in; the patient’s condi- 
tion at the time was so critical that she was carried to the Methodist Hospital. 
The witness said: “I did not foresee or expect the condition to develop that af- 
terwards developed to Mrs. Carroll when I extracted this tooth on the 6th day of 
January.” 

Dr. Wilkinson, one of the attending physicians testified that, when he first 
saw Mrs. Carroll (January 10th), she was suffering from cellulitis in throat and 
neck, neck badly swollen, temperature 102, saw her next day (January 11th), con- 
dition much worse, sent her to the hospital; next day Dr. Sistrunk performed a 
tracheotomy, rendered necessary by the condition of the patient. The witness 
also said: “I diagnosed her condition * * * to’be cellulitis. * * * My opinion * * * 
was that it was an infection following the extraction of a tooth—I do not say the 
extraction of the tooth caused it, but the infection following the extraction of 
the tooth. * * *” 

Dr. Crutcher, one of the attending physicians, testified that on January 11, 
1930, he was called in consultation with Drs. Wilkinson and Schultz, found Mrs. 
Carroll suffering from acute infection (cellulitis), a very dangerous infection of 
the cellular tissues, she had fever, rapid pulse, was restless and swollen extensive- 
ly, her condition became progressively worse, was removed to the hospital and 
given supportive measures, sedatives and local applications; on January 12th a 
tracheotomy was performed, to relieve respiratory failure, serum was given to 
combat infection, but the patient died. The witness said: “As I understand, the 
tooth was not infected but was an imbedded wisdom tooth. The patient did not 
have need for it and there was no room for it, and through some way we figured 
that this bacteria gained entrance into that clot, and the patient seemed to have 
lowered resistance and the infection followed. The death of the woman was 
caused by infection. I consider her death directly due to infection, which was 
brought about by the extraction of the tooth. At the time this tooth was extract- 
ed it absolutely could not have been foreseen that this condition that afterwards 
developed could have developed at that time, and all these things were unfore- 
seen at the time. * * *” It was shown that serum was given in an effort to com- 
bat the infection, and as to this the witness said: “The giving of the serum did 
not cause the death. The operation that W. E. Sistrunk performed (tracheotomy) 
was a proper operation. The throat and neck were badly swollen on account of 
the cellulitis, so that she could not breathe and the operation was performed on 
her. * * * The tracheotomy did not cause her death. * * *” 





1118 The Insurance Law Journal, Vol. 80 [May, 1933 


[1, 2] In view of these undisputed facts, we readily agree with appellant that 
neither the surgical operation (extraction of the tooth) nor the treatment that 
followed resulted from, nor were they rendered necessary solely by, injuries 
covered by the policy, but it is also just as obvious that the death of Mrs. Carrol] 
resulted neither directly nor indirectly from the surgical operation (extraction of 
the tooth), but did in fact result from, and was directly caused by, infection that 
entered the tooth socket following its extraction. The evidence is conclusive 
that such was a rare, unrelated, and unlooked for result, in other words, that the 
death was accidental, and therefore covered by the policy. 

Under facts and circumstances substantially identical with the facts involved 
here, we held, in the case of Francis vy. International Travelers’ Ass'n, 260 S. W. 
938, 940 [on writ of error the Supreme Court affirmed the decision, see 119 Tex. 
1, 25 S.W.(2d) 282], that death occurring under such circumstances must be re- 
garded as accidental, so, without further discussion, we hold that the case at ba 
is ruled by the doctrine announced by both this court and the Supreme Cour: 
the Francis Case, supra. 

However, appellant concludes that language employed by the Supreme Court 
in the Francis Case supports its position, the insistence being that the exemption 
pleaded in the Francis Case, is in effect the same as the defense pleaded here, but, 
as the exemptive provision appeared only in the by-laws of the association (and 
not in the policy as required by statute), the same could not be given effect, or re- 
garded as a part of the policy, but said the Supreme Court: “The by-laws of the 
association, however, at the time the policy was issued, and at all times sulse- 
quent thereto, contained exceptions and provisions which, if given effect, would 
prevent recovery.” Appellant seizes upon this language as decisive in its favor, 
on the theory that the exception pleaded here, being part of the policy, and in sub- 
stance the same as the exception pleaded in the Francis Case, was characterized 
by the Supreme Court as a complete defense, “if given effect.” 

The cases are radically different, in this respect; the exemption pleaded in 
the Francis Case was not, in effect, the same as the exemption pleaded in the 
case at bar. The contract proviso pleaded by appellant contains no exemptioa 
from liability for death resulting from either local or general infection, whereas, 
in the Francis Case, the by-law provision, to which the Supreme Court addressed 
the remarks above quoted, exempted the association from liability for a death re- 
sulting from “local or general infections unless the infection is introduced into, by 
or through an open wound which * * * must have heen caused by external, vio- 
ient, and accidental means, and be visible to the unaided eye.” The exemption re- 
lied upon in the instant case, and the one involved in the Francis Case, are so dis- 
similar that it cannot be reasonably said they are to the same effect; therefore the 
language quoted from the Supreme Court opinion is not in point. 

We overrule all assignments and propositions urged for reversal, and affirm 
the judgment of the trial court. 

Attirmed. 

On Motion for Rehearing. 

\Ve are satisfied as to the correctness of our decision, based, as it necessarily 
was, upon the case as pleaded and tried and as presented on appeal; however, ai- 
ter contending at length that the court erred in affirming the judgment, for rea- 
sons stated in the opinion, appellant introduces, by its motion for rehearing, an 
entirely new issue, saying: “But should the court see fit to hold to its finding that 
the death resulted from an infection, we wish to direct the court's attention to 
the fact that such infection is within the policy exemption, and appellant is not 
entitled to recover herein under any theory.” Again appellant says infection can- 
not form the basis of a recovery under the policy, as suggested by the court, be- 
cause it is expressly exempt under the terms of the policy sued upon. 

[3] This defense was neither urged in the court below nor on appeal, un 
presented in the motion for rehearing, as above stated. The belated defense 
cannot be considered, as a litigant is forbidden to assume an attitude on appeal 
not taken at the trial. See Boatner v. Providence, etc., Co. (Tex. Com. App.) 
241 S. W. 136, 140, and authorities cited. 

Appellant’s motion for rehearing is in all things overruled. 





Pardue v. National Mut. Acc. Ins. Co. 


PARDUE v. NATIONAL MUT. ACC. INS. CO. No. 3932. 
Court of Civil Appeals of Texas. Amarillo. Dec. 14, 1932. 
Rehearing Denied Jan. 4, 1933. 
55 Southwestern Reporter (2d) 884. 
3. INSURANCE. 

In action on health policy, insured’s failure to allege waiver of proof of loss 
requirement he/d fatal defect which required sustaining of general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

5. INSURANCE. 

In action on health policy, conflicting evidence on furnishing proofs of loss 
and sufficiency thereof made case for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from District Court, Jones County; M. S. Long, Judge. 

Action by A. E. Pardue against the National Mutual Accident Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

Smith .& Smith, of Anson, for appellant. 

Thomas & Thomas, of Anson, and Simmons & Arnold, of Houston, for ap- 
pellee. 

Patt: ‘Cok 

The appellant, Pardue, filed this suit to recover upon an insurance policy is- 
sued to him by appellee. 

The policy provided for weekly sick benefits in the sum of $50, but not to ex- 
ceed fifty-two weeks, and contained a further provision for the payment of hos- 
pital expenses to the extent of $150. The appellant, who is a physician, alleged 
that on the 2d day of July, 1930, he became totally disabled, on account of sinus 
trouble, from further engaging in the practice of his profession, and as a result 
of his disease had been continuously disabled since said date. He sued for com- 
pensation for a period of fifty-two weeks. 

The policy provided that “affirmative proof of loss must be furnished to the 
Association at its said office within ninety days after the termination of the per- 
iod for which the Association is liable,” and further provided that compliance with 
such provision is a condition precedent to recovery. There is a further stipula- 
tion that, if any limitation relative to notice and proofs of loss is less than that 
permitted by law, then such limitation is extended to the minimum period per- 
mitted by law. The policy also contains a provision that the association, upon 
the receipt of written notice of sickness of the assured within ten days after the 
commencement of disability from such sickness, will furnish to the claimant such 
forms as are usually furnished by it for filing proofs of loss, and that, if such 
forms are not furnished within fifteen days after receipt of such notice, the claim- 
ant shall be deemed to have complied with the requirements of the policy as to 
proof of loss. 

The appellant’s pleadings sufficiently alleged the giving of the notices re- 
quired by the policy, but made no specific allegation with reference to furnishing 
proofs of loss. It is alleged that: “Since taking out said insurance plaintiff has 
in all respects carried out and performed all of its stipulations and obligations 
and has fully complied with all of its requirements in every respect, but that the 
defendant has failed and refused to carry out and perform any of the stipulations 
and agreements contained in said policy.” 

In view of the well-established rule in this state which requires the plaintifi, 
suing upon an insurance policy which makes the furnishing of proofs of loss a 
condition precedent to the right to recover, to not only plead that proofs of loss 
were furnished in accordance with the terms of the policy, but also to prove that 
fact or facts showing that the insurer has waived proofs of loss, we doubt the 
suficiency of the above general allegation to admit evidence tending to show that 
proofs of loss had ever been furnished. 

In Federal Surety Co. v. Smith, 41 S.W.(2d) 210, the Supreme Court said 
that it was a well-recognized rule that an insurance company had a right to stip- 
ulate that proofs of loss be furnished within a reasonable time and upon reason- 
able terms and to provide certain conditions to enforce the compliance with such 
Provisions: that there was nothing illegal in such a contract, and, if proofs had 
not heen furnished in accordance with its terms, it was the duty of the insured, 
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if he desired to avoid the provisions of the policy, to show either substantial com- 
= ance therewith cr a waiver. The court further held that the law places the 
burden of proving all the essential elements of a waiver on the plaintiff. 

[1, 2] The failure of the plaintiff to allege specifically that proofs of loss had 
been furnished in accordance with the terms of the policy is not a fatal defect, 
because the appellee alleged that the proofs of loss had not been furnished as 
required by the policy, and it is settled that defects and omissions in the ple adings 
of one party may be corrected or supplied by allegations in the pleadings of the 
other. Business Men’s Assurance Association v. Read (Tex. Civ. App.) 48 

S.W.(2d) 678; Ormsby v. Ratcliffe (Tex. Com. App.) 36 S.W.(2d) 1005; Ray vy. 
Barrington (Tex. Civ. App.) 297 S. W. 781. 

[3] The appellant filed no supplemental petition nor other pleading in which 
he attempted to show a waiver of the proof of loss requirements. There are no 
allegations in appellee’s answer which supply this omission. This is a fatal defect 
and the appellee’s general demurrer to the petition should have been sustained. 

[4] Federal Surety Company v. Smith, supra, and authorities therein cited, 
hold that the burden is upon plaintiff to plead and prove a waiver of such clause 
The court overruled the exceptions urged to the petition, and, acting upon such 
ruling, the plaintiff did not amend. If the demurrers had been sustained, it is a 
reasonable presumption that plaintiff would have cured the defects, and, since 
he has been deprived of that right, exact justice requires that the judgment should 
he reversed and the cause remanded to give him an opportunity to perfect his 
pleading. 

[5| There is a conflict of evidence upon the issue of furnishing proofs of loss 
which appellant calls his claim, and the issue is also raised as to the sufficiency 
of the proofs a and the dates when they were received. This heing the 
state of the record, the court erred in directing a verdict for = appellee. 


For the reasons stated, the judgment is reversed, and the cause is remanded. 





Auto. | Western Automobile Casualty Co. v. Lee 


AUTOMOBILE 


WESTERN AUTOMOBILE CASUALTY CO. v. LEE. 
Court of Appeals of Kentucky. Dec. 6, 1932. 
55 Southwestern Reporter (2d) 1. 
2 INSURANCE. 


If insured automobile could not be repaired and restored to former condition, 
measure of damages was difference between fair market value before and after 
wreck. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

4, INSURANCE. 

Where insurer's local agent and adjuster received and acted on oral notice of 
loss, and local agent, in adjuster’s presence, told insured agent would attend to 
insurance, there was waiver of provisions requiring immediate notice in writirg 
and sworn statement of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

INSURANCE. 

Failure to make proof of loss within 60 days under automobile policy not 
providing for forfeiture therefor held no defense, where proof was furnished 
within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

6. INSURANCE. 

Insured’s furnishing proof of loss 64 days after automobile accident was 
within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

7. INSURANCE. ; ; i 

\Where facts regarding proof of loss and waiver of policy provisions were 
shown by uncontradicted evidence, court properly decided questions as matters of 
law 

(For other cases, see Insurance, Dec. Dig. § 668[14, 15].) 

Appeal from Circuit Court, Harlan County. 

Action by Mrs. R. L. Lee against the Western Automobile Casualty Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Wm. Sampson, of Harlan, for appellant. 

J. C. Baker, of Harlan, for appellee. 

CEAY: i 

Mrs. R. L. Lee was the owner of a Chrysler 70 sedan, which was insured by 
the Western Automobile Casualty Company against damage caused by accidental 
collision or upset. While driving her car, it collided with another car and was 
wrecked. In this action to recover on the policy, the jury returned a verdict in 
her favor for $1,100. The casualty company appeals. 


[1] The original petition alleged that “her said automobile was forced off of 
the road, and wrecked; that the said automobile was damaged in that the top 
was mashed, tires bursted, body bent, glass windshield and doors broken, the doors 
bent, and mashed, the engine broken, steering rods and radius rods bent, and 
axles bent, and twisted.” During the progress of the trial the court permitted 
appellee to file an amended petition pleading in substance that the machine was 
injured to such an extent that it ws impracticable to repair it, and that it had no 
value except for salvage purposes. On the filing of the amended petition, appellant 
asked for a continuance, which, it is claimed, was improperly refused. The allega- 
tions of the original petition were sufficient to show that the machine was practi- 
cally out of commission. The amended petition did not change the cause of action. 
\t most, it merely amplified the damage. There was no showing that appellant 
was taken by surprise and unable to meet the issue. On the contrary, it was 
present with witnesses who had examined the machine, and were prepared to 
testity, and did testify, to the extent of the damage, and expressed the opinion 
that the machine could be repaired. In the circumstances, the refusal of the con- 
inuance was not prejudicial to appellant’s substantial rights. 

{2, 3] Another contention is that the court erred in refusing to fix the 
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measure of damages as the cost of repairs and replacement, less depreciation, as 
provided by the policy. The court gave two instructions; one to the effect that, if 
it was not practicable to repair the car by replacing prts and repairing other parts 
not to be replaced, the measure of damages was the difference between the fair 
market value of the automobile immediately before and after the wreck; and 
the other to the effect that, if the automobile could be repaired, the measure of 
damages was the cost of placing the automobile back in as good condition as it 
was immediately before it was injured. Clearly, if the automobile could not be 
repaired and restored to its former condition, the measure of damages fixed by 
instruction No. 1, and not that fixed by the policy, was proper. Weil v. Hagan, 16] 
Ky. 292, 170 S. W. 618; Federal Ins. Co. v. Hiter, 164 Ky. 743, 176 S. W. 210, 
L. R. A. 1915E, 575. On the other hand, if it was practicable to restore the car 
to its former condition by repairing certain parts and replacing others, the 
measure of damages fixed in the second instruction was substantially the same 
as that fixed by the policy. In the circumstances, the given instructions covered 
the law of the case, and it was not error to refuse the offered instruction on the 
measure of damages. 

[4-7] Appellant also complains of the court’s refusal to give offered instruc- 
tions to the effect that, if appellee failed to give immediate notice in writing of 
the accident, or failed more than 60 days after the accident to furnish the company 
with a sworn statement of proof of loss, the jury should find for the company. 
In her petition, appellee pleaded facts showing a waiver of these provisions. On 
the hearing it was shown that D. H. Bingham, appellant’s local agent, was advised 
of the accident the day it occurred. Three days later he came to see appellee, and 
was informed of all the facts concerning the accident. About a week after the 
accident occurred, appellant sent its adjuster, C. D. Richards, to Harlan. At that 
time he and Mr. Bingham, the local agent, took a written statement from appellee, 
which was signed and sworn to. Appellee was then confined to her home, and in- 
quired of them about the insurance. Mr. Bingham, in the presence of the adjuster, 
told her not to worry about it, as he would attend to everything for her. Thus 
it will be seen that both appellant’s local agent, and its adjuster, not only received 
and acted on the oral notice, but that the local agent, in the presence of the 
adjuster, told appellee not to worry about the insurance, that he would attend to 
it for her. Clearly, any ordinarily prudent person in appellee’s situation was 
justified in believing not only that the oral notice and written statement were suft- 
cient, but that, unless notified by the company, nothing further would be required 
of her, which, under the repeated decisions of this court, operated as a waiver 
of the provisions in question. Continental Casualty Co. v. Linn, 226 Ky. 328, 10 
S.W.(2d) 1079; AXtna Ins. Co. v. Weekley, 232 Ky. 548, 24 $.W.(2d) 292; Royal 
Exchange Assurance of London, England, Inc., v. Collins, 231 Ky. 31, 20 S.W.(2d) 
1023. Not only so, but, unless the policy provides for forfeitures for failure to 
make proof of loss within 60 days, such failure is not available as a defense, if 
proof is furnished within a reasonable time. Yorkshire Ins. Co. v. Kirtley, 243 
Ky. 162, 47 S.W.(2d) 922, 923. Here the policy did not provide for a forfeiture, 
and proof of loss was furnished on November 17, 1930, which was only 64 days 
after the accident, and there can be no doubt that this was within a reasonable 
time. As the foregoing facts were shown by uncontradicted evidence, the court 
did not err in deciding the questions as matters of law and refusing the offered 
instructions. 

We deem it unnecessary to review at length the evidence as to whether the 
machine could be repaired, and as to the extent of the damage. In our opinion, 
it was sufficient not only to take the case to the jury, but to sustain the verdict 

Judgment affirmed. 


FARNUM v. BANKERS’ & SHIPPERS’ INS. CO. OF NEW YORK 
Supreme Judicial Court of Massachusetts. Worcester. Jan. 5, 1933. 
183 Northeastern Reporter 718. 
4. INSURANCE. 


Whether automobile was stolen within theft insurance policy, when taken by 
person previously authorized to drive car, held question for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 
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Auto.| Farnum v. Bankers’ & Shippers’ Ins. Co. of New York 1123 


Exceptions from Superior Court, Worcester County; Daniel T. O’Connell, 
Judge 
"Suit by Llewellyn G. Farnum against the Bankers’ and Shippers’ Insurance 
Company of New York. Verdict for the plaintiff, and the defendant brings ex- 
ceptions. 

Exceptions overruled. 

L. E. Stockwell, of Worcester, for plaintiff. 

Frank P. Ryan, of Worcester, and Francis M. Ryder, of Boston, for de- 
fendant. 

Warr, J. 

[1] The plaintiff brought suit alleging that, on July 7, 1931, his automobile 
was stolen, and that the defendant, which had issued to Uxbridge Auto Company 
a policy insuring the owner of the car against “theft, robbery and pilferage” was 
liable to him. After verdict for the plaintiff, the case is before us upon the de- 
fendant’s bill of exceptions. The bill is not clear. It is difficult to ascertain what 
exceptions were claimed. An objection is not an exception. Unless exception is 
claimed, an objection to a ruling a direction or a course of conduct on the part 
of the trial judge will not support jurisdiction in this court on bill of exceptions 
o examine and revise. 

There was evidence as follows: The plaintiff owned and carried on a garage 
business at Uxbridge under the name of Uxbridge Auto Company. His wife had 
wned and carried on the business under that name until 1925, and had filed the 
certificate required by G. L. (Ter. Ed.) c. 110, § 5, from one who does business 
under a title other than his real name. The plaintiff took over the business in 

5: hut did not file the required certificate. He owned a Lincoln club roadster, 
model 1930. The defendant insured this automobile under a policy which recited 
as the name of the assured, Uxbridge Auto Company. The plaintiff's name does 
not appear in the policy. It assured to a limit of $3,000 against “theft, robbery 
and pilferage,” defining them as “Theft, Robbery and Pilferage (Broad Form) ; 
Theit, Robbery and Pilferage, excepting by any person or persons in the As- 
sured’s household or in the Assured’s service or employment, whether the theft, 
robbery or pilferage occurs during the hours of such service or employment or 
not, and excepting by any person, or agent thereof, or by the agent of any firm 
or corporation to which person, firm or corporation the Assured, or any one 
acting under express or implied authority of the Assured, voluntarily parts with 
title and/or possession, whether or not induced so to do by any fraudulent 
scheme, trick, device or false pretense: and excepting in any case, other than 
the theft of the entire automobile described herein, the theft, robbery or 
pilferage of tools or repair equipment. This policy does not insure against 
the wrongful conversion, emblezzlement or secretion by a mortgagor, vendee, 
lessee or other person in lawful possession of the insured property under a 
mortgage, conditional sale, lease or other contract or agreement, whether written 
or verbal.” In the early morning hours of July 7, 1931, the plaintiff drove his car 
to a druggist’s store in Uxbridge. He was intoxicated when he entered the store 
and shortly hecame helpless. Persons there present put him in his car and per- 
suaded one Grenier to drive him to his house or to drive him about in the air. 
Grenier undertook this; drove to Woonsocket and about; and about five o’clock 
a. m. delivered the plaintiff, considerably sobered, at his house in Uxbridge. The 
plaintiff paid Grenier; and went into his house and lay down. Grenier testifies 
that the plaintiff authorized him to drive himself to his own home; that he set 
ut, drove to a “diner” where he was employed, and, after a short stay there, 
drove on—but not on his homeward way—to Linwood some two miles from the 
plaintiff's house; then he turned, and, as he was speeding back, the car skidded, 
struck a tree and was ruined. Grenier was hurt seriously. The plaintiff testifies 

he did not give Grenier any such permission but, instead, the car was left in 

plaintiff's front yard and he retained the key. The plaintiffs wife testifies 
that ahout half an hour after her husband’s return, she heard the noise of a car 
and, going to a window, saw the plaintiff's car going out of the yard at a high 
ced. Her husband was asleep on a sofa. He woke. Some minutes after a 
rash was heard. Later a message informed them that the car had been wrecked 

Grenier had been injured. 
_[2, 3] The defendant contends that there is not sufficient evidence of theft 
thin the definition of the policy, nor of right to maintain this action. The ques- 





1124 The Insurance Law Journal, Vol. 80 [May, 1933 


tion was not raised by motion in writing and is not open upon a request for in- 
structions. Patton v. DeViney, 259 Mass. 100, 102, 156 N. E. 33. In substance, 
however, it is before us upon exceptions to the denial of certain requests for in- 
structions and to portions of the charge. There was no error in the rules of law 
stated in the charge; the requests were given in substance; and we see no evidence 
of charging upon the facts. The judge carefully warned the jurors that they 
must reach their own conclusion on the facts unaffected by what they supposed 
the judge thought. “Make sure it is your own mind controls, and you do not en- 
deavor in any way to infer from anything I said what might or might not be my 
opinion, having in mind that the law forbids me to express any opinion, or to in 
any way influence your minds.” This was sufficiently favorable to the defendant, 
and must be taken to have guarded adequately against prejudice from anything 
objected to by it. 

[4] Whether or not Grenier stole the car was matter of fact for the jury. 
Different minds might well reach different conclusions. If Grenier had _ permis- 
sion from the plaintiff to use the car and took it, relying on the permission, in- 
tending to return it, then even if he went beyond the authority given and inten- 
tionally used the car in an unauthorized way there was no theft. On the other 
hand, if he took it without permission intending not to return it to the plaintiff, 
then there was a theft, even if, afterward, Grenier changed his mind. If it were 
believed that a half hour after the plaintiff had gone into his house leaving the 
car where he usually left it late at night, Grenier came back, took the car, and 
swiftly drove it away, we cannot properly say an inference that it was taken with 
intent to steal is unfounded. Bloom vy. Ohio Farmers’ Ins. Co., 255 Mass. 528, 
152 N. E. 345. In substance that is the instruction given. The judge instructed 
the jurors that they could not merely conjecture with regard to Grenier’s intent. 
They must find in the facts evidence impelling them to a conviction, not a guess, 
that he meant to deprive the plaintiff of his car. The judge’s language was not 
quite so definite; but we think the jurors must have understood that more than 
conjecture was essential to a finding’ for the plaintiff. 

Although the defendant objected to the language of the charge with reference 
to the termination of any contractual service by Grenier, it did not claim an ex- 
ception. Even if we could consider that a right was preserved, in view of the 
state of the evidence, we should find no prejudicial error in the instruction that 
any employment terminated with the payment at the plaintiff’s house. 

[5-7] There was evidence that the plaintiff was owner of the car insured and 
that he did business under the name of Uxbridge Auto Company. The bill of 
execeptions does not set out the circumstances attending the procuring and execu- 
tion of the policy. It is unquestionably the law that one who supposes he is con- 
tracting with a corporation is not bound by a contract, ostensibly of the corpora- 
tion to an individual who owns the corporation if there is one in existence, or who 
does business under a corporate name if none exists. Werlin v. Equitable Surety 
Co., 227 Mass. 157, 116 N. E. 484. On the other hand, in the absence of fraud, an 
individual may contract in any name which he chooses to use, William Gilligan 
Co. v. Casey, 205 Mass. 26, and cases cited at page 31, 91 N. E. 124, Merrimac 
Chemical Co. v. Moore (Mass.) 181 N. E. 219, and both parties are bound if 
there is no doubt in regard to their personality. See Lunn & Sweet Co. v. Wolf- 
man, 256 Mass. 436, 152 N. E. 893. We have decided in Huey v. Passarelli, 267 
Mass. 578, 166 N. E. 727, that failure to comply with G. L. (Ter. Ed.) c. 110, § 5, 
does not render a contract void. The case differs essentially from Werlin v. 
Equitable Surety Co., 227 Mass. 157, 116 N. E. 484, where there was an allegation 
that the obligee was a corporation. Here no such allegation appears; and there 
is nothing in the policy to show that Uxbridge Auto Company was other than a 
trade name. 

The plaintiff's testimony as to ownership of the automobile and of the busi- 
ness was sufficient to entitle him to go to the jury, and, taken with his possession 
of the policy, to sustain a finding that the policy was issued to him. 

The case, especially on the issue of theft within the definition of the policy, 
is close; but we find no reversible error. 

Exceptions overruled. 
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BERRY CHEVROLET CO. v. AUTOMOBILE INS. CO. OF HARTFORD, 
CONN. No. 29340. 
Supreme Court of Minnesota. Jan. 27, 1933. 
246 Northwestern Reporter 547. 

INSURANCE. 

Automobile stolen, during night, while stored on open lot awaiting repair in 
owner's adjoining garage, held not within coverage of theft policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Syllabus by the Court. 

An automobile was stolen in the nighttime while stored on an open lot await- 
ing repair in the owner’s shop in an adjoining garage. Held not within the cover- 
age of a theft policy excluding cars while stored “in any open lot or unroofed 
space or in any building not securely enclosed and locked when unattended.” Nor 
was it “temporarily outside buildings while being transported or moved in the 
ordinary course of business.” 

Appeal from Municipal Court of St. Paul: John W. Finehout, Judge. 

Action by the Berry Chevrolet Company against the Automobile Insurance 
Company of Hartford, Conn. From an order denying its alternative motion for 
judgment notwithstanding the verdict, or a new trial, defendant appeals. 

Reversed, with directions. 

Morphy, Bradford, Cummins & Cummins, of St. Paul, for appellant. 

Reuther & Sullivan and John P. Moylan, all of St. Paul, for respondent. 

Stone, J. 

Action to recover theft insurance for the loss of an automobile. There was 
a verdict for plaintiff. Defendant appeals from the order denying its alternative 
motion for judgment notwithstanding or a new trial. 

Plaintiff is a retail automobile dealer with a sales garage on the west side 
of Victoria street near the latter’s intersection with Grand avenue in Saint Paul. 
The automobile in question was stolen between 3 and 7 a. m. November 15, 1930. 
On the preceding day, while in use by plaintiff, a bearing burned out. The car 
was towed to plaintiff’s Victoria street garage. It could not be repaired immediately. 
There was no room for it in the building, and so about 4 p. m. November 14 
it was taken out to a vacant lot in the rear where it remained until stolen. It 
was intended that the machine should be taken back into the shop and repaired as 
soon as the mechanics could get to it. The loss is admitted, and there is no ques- 
tion but that the jury properly fixed the amount at $250. 

The defense is that the loss was not covered by the policy sued upon. The 
determinative provision is subdivision (d) under paragraph 3, one of the “exclu- 
sions” of the policy, reading as follows: “This policy does not cover theft, rob- 
bery, or pilferage * * * of any property stored or displayed in any open lot 
or unroofed space or in any building not securely enclosed and locked when 
unattended, but this provision shall not affect property temporarily outside build- 
ings while being transported or moved in the ordinary course of business.” 

The car was stored on an “open lot,” an “unroofed space,” and so not within 
the policy coverage, unless it was “being transported or moved in the ordinary 
course of business.” There is no rule of construction, however liberal, permitting 
an affirmative answer to that determinative proposition. Actual movement of the 
car at the moment of theft is doubtless not prerequisite to liability. But it must 
have been at the moment the subject of some process of transportation or move- 
ment to remove it from the scope of the exclusionary language. This machine, 
when stolen, was at rest, in storage, and intended to remain so indefinitely, for 
along or short period, the duration of which was to be dictated by the convenience 
of plaintiff's mechanics. So there is negatived the process of transportation or 
movement essential to recovery. 

The order must be reversed, with direction to enter judgment for defendant. 

So ordered. 

Olsen, J., took no part. 
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HUTT et al. v. TRAVELERS’ INS. CO. No. 91. 
Court of Errors and Appeals of New Jersey. Jan. 23, 1933. 
164 Atlantic Reporter 12. 
1. INSURANCE. 


Injured persons could not recover against liability insurer unless insured 
could have recovered against insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

3. INSURANCE. 

That liability insurer’s attorneys, defending action against insured, proceeded 
with trial after receiving insured’s telegram stating inability to get to city that 
day, did not bar insurer from invoking co-operation clause when sued by injured 
persons. 

It appeared that insured, having been present on first day of trial of 
injured persons’ action against liability insurer, at which time jury was 
selected and counsel’s opening statements were made, sent telegram to 
insurer’s attorneys on following day stating merely that he could not get 
to city that day, there being nothing to indicate that absence was not due 
to sickness or accident, and it was not learned until after trial that ab- 
sence was due to fact that insured, whose testimony was important, was 
merely working at his regular employment, having received permission to 
be absent therefrom on previous day, but having made no request to be 
excused on following day. Policy in question contained clause requiring 
insured to co-operate with insurer and to secure evidence, attendance of 
witnesses, and the like. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

\ppeal from Supreme Court. 

Action by Jean Hutt and another against the Travelers’ Insurance Company. 
Judgment for defendant, and plaintiffs appeal. 

\ firmed. 

This was an action in the Supreme Court referred to Honorable Nelson Y. 
Dungan, Circuit Court Judge, to be tried without a jury, who, after hearing the 
cause, filed the following ‘opinion: 

“Briefly stated, the facts in this case are that there was issued by the de- 
fendant in this case to one Philip Reilly its liability policy of insurance for dam- 
ages on account of bodily injuries sustained by any person or persons caused by 
the ownership or operation of the automobile described in that policy. Suit was 
hrought against Reilly by the plaintiffs in this case, and in that suit the plaintiffs 
recovered judgment. The amount of that judgment was not paid within thirty 
days, and thereupon the plaintiffs brought this suit against the defendant herein, 
the insurer, for the amount of that judgment. 

“This is not a policy issued for the henefit of these plaintiffs, except as ex- 
pressed in the policy itself, and it provides that if the judgment against the in- 
sured is not satisfied within thirty days after it is rendered, then such person or 
his legal representative may proceed against the company under the terms of this 
policy, meaning the plaintiff in the original case, to recover the amount of such 
judgment, not exceeding the limits of this policy applicable thereto. 

“The words to be emphasized are ‘under the terms of this policy’.” 

[1] “The plaintiffs herein are not entitled to go beyond the terms of the pol- 
icy, and unless, if Reilly had paid the judgment against him, he could have re- 
covered from the insurance company, the plaintiffs cannot recover against the 
insurance company. 

“The first question to be decided is whether Reilly, if he were the plaintiff in 
this case, could have recovered. re 

“Paragraph D on the first page of the policy provides that: ‘The policy 1s 
subject to the following conditions: that the assured shall co-operate with the 
company, and upon the company’s request, shall assist in effecting settlement, se- 
curing evidence and the attendance of witnesses, and so forth. The question 1S 
whether or not, if the assured had been the plaintiff in this case, he could have 
recovered—that is, whether or not the defense has been made out that he failed 
to co-operate. It is an admitted fact, because the stipulation so states, that this 
case against Reilly was set down for trial in the Monmouth circuit in the late 
ternoon of May 14th; that Reilly, who had been notified of the time of the 
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was present in court for the purpose of aiding and testifying in the defense of 
the suit; and that following the selection of the jury and the openings by counsel 
the case was adjourned for the day, and the court requested all parties to the 
suit and all witnesses to return the following morning. Mr. Reilly assured the 
attorney who was representing him in this case, but who, under the terms of the 
policy, was the attorney of the insurance company, the terms of the policy pro- 
viding that the insurer would defend for the assured any suit seeking damages 
for injuries which might be brought against him, that he would be present. He 
failed to appear, and sent a telegram to his attorneys, who were the attorneys of 
the insurance company, in these words: ‘Cannot get to Freehold today.’” 

[2] “That Reilly’s testimony was important in that case plainly appears by 
the stipulation of the facts, as under one of the defenses in that case, if estab- 
lished and believed by the jury, there probably could have been no recovery, be- 
cause under that statement of facts given to this attorney the plaintiffs were mere- 
ly licensees, and unless there was more than mere negligence, of course, they 
could not recover. It would have been necessary then to show that the injuries 
and damages which came to the plaintiff were willful on the part of the defend- 
ant. 


“The facts which he had further stated to the attorney were such as to indi- 
cate that there was a defense even on the subject of negligence, which, if the 
jury had believed, would have prevented a verdict against him.” 


[3] “It appears from a subsequent investigation which was made by the at 
torneys that there was no illness, no accident, and no reason for the nonappear- 
ance of Mr. Reilly at the trial, except that instead of attending the trial as he had 
promised his attorneys to do and as he was directed by the Court to do, he was 
out working the next day, the day when the trial was proceeded with, pursuing 
his regular employment. He was an employed man, had received permission to 
be absent from his employment the previous day when he was in court, but had 
made no application to be excused from his employment the following day. 


“T have no doubt that if Reilly had been the plaintiff in the case the court 
would have been obliged to find, upon the facts, that he had failed to comply with 
paragraph D, which obliged him to co-operate with his insurers, and the right of 
recovery of plaintiffs in this suit under paragraph 2 rises no higher than the 
right of Mr. Reilly to recover against the company had he brought the suit. 


“Now, the next insistment is that, even though he had not co-operated, the 
defendant in this case waived this provision or is estopped from setting it up in 
this case, because when its attorney received from Mr. Reilly this telegram it 
proceeded with the trial. I would have been inclined to agree with that insist- 
ment if the defendant had knowledge of all the facts which it afterward obtained 
as to his continuing with his employment, apparently voluntarily absenting himself 
from the trial on the 15th, at the time when the telegram was received and at 
the time the defendant’s attorneys proceeded with the trial of the case against Mr. 
Reilly in his absence. There was nothing in the telegram which was received by 
the attorney for the defendant to indicate that he was voluntarily absenting him- 
self. That information came afterward, and when they received that information, 
of course, it was too late, because the trial was all over. All that the telegram 
said was, ‘I cannot get to Freehold today,’ nothing to indicate that his failure to 
appear, as I have said, was any fault of his at all. It might have been through 
illness. Of course, he might have stated that in his telegram, but he did not. It 
might have been through an accident, and it is true he might have stated that in 
his telegram, but he did not. The telegram did not say that he was voluntarily 
remaining away, as appeared after to be the fact, but that he could not get there 
that day, which was no evidence of lack of co-operation and which would not 
have justified the defendant’s attorney in refusing to proceed and withdrawing 
from the case at that time. 

“The result of these views is to find a verdict in favor of the defendant, and 
an exception to that ruling as grounds of appeal will be notified on the record.” 

Samuel Greenstone, of Newark, and Ward Kremer, of Asbury Park, for 
appellants. 

Lindabury, Depue & Faulks, of Newark, for respondent. 

Per Curiam. 

The judgment under review herein should be affirmed for the reasons ex- 
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pressed in the opinion delivered in the Supreme Court by Circuit Court Judge 

Dungan. a 
For affirmance: The Chancellor, the Chief Justice, Justices, Trenchard, Par- 

ker, Lloyd, Case, Bodine, Donges, Brogan, Heher, and Judges Van Buskirk, Kays, 

Hetfield, Dear, Wells and Kerney—16. c 
For reversal: None. 


PERTH AMBOY GARAGE CO. et al. v. NATIONAL FIRE INS. CO. OF 
HARTFORD. No. 151. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1933. 
164 Atlantic Reporter 285. 
3. INSURANCE. 


Evidence that insured set fire to insured trucks held inadmissible under defense 
that damage did not result under circumstances imposing liability on insurer 
(P. L. 1912, p. 391, rule 40). 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Syllabus by the Court. 

Where there is no statement contained in an answer, alleging fraud, or any 
pleading of such a defense, and no such issue is presented by the complaint, the 
defense of fraud or misrepresentation is not an issue, under rule 40 of the 1912 
Practice Act, P. L. 1912, p. 391, rule 40 (which is now rule 58 of the Supreme 
Court), and cannot be availed of by the defendant at the trial. 

We think it was the intention of the Legislature, in adopting rule 40 of the 
Practice Act, P. L. 1912, p. 391, that when fraud or misrepresentation of a 
plaintiff is intended to be used as a defense, it must not only be alleged as a 
conclusion that the plaintiff was guilty of fraud, but the facts must be set up 
in the pleadings, from which the conclusion of fraud or misrepresentation may be 
inferred. 

Appeal from Supreme Court. 

Suit by the Perth Amboy Garage Company, a corporation of New Jersey, 
and another against the National Fire Insurance Company of Hartford. From an 
adverse judgment, defendant appeals. 

Affirmed. 

John C. Stockel, of Perth Amboy, for appellant. 

David T. Wilentz, of Perth Amboy, for respondents. 

HEtTrFIFLD, J. 


This is an appeal from a judgment of the Supreme Court, Middlesex circuit, 
based upon a direction of a verdict by the court, in favor of the respondents, the 
Perth Amboy Garage Company, for $2,687.50, and Robert Rielly, for $720.25. Suit 
was instituted by the respondents against the appellant, on a policy of fire insur- 
ance covering two automobiles which were damaged by fire some eight days after 
the policy was issued. The proofs of claim which were presented to the appellant 
and sworn to by both respondents, alleged that the fire had been caused by the 
back-fire in the carburetor in one of the cars while being started in the garage. 
It appears that the automobiles were sold to the respondent Reilly by the Perth 
Amboy Garage Company under conditional bills of sale, and the policy provided 
that the loss, if any, should be paid to both said parties, as their interest migh* 
appear. 


The first point relied upon for a reversal is that the trial court erred in 
excluding evidence that the respondent Rielly had set fire to the insured trucks, 
it being contended that such evidence was admissible under the second separate 
defense contained in the appellant’s answer, which reads: “Any loss, damage, or 
injury resulting to the plaintiffs, or either of them, by reason of any fire which 
damaged or destroyed any truck or trucks owned by the plaintiffs, or either of 
them did not result and was not caused under circumstances which impose any 
liability upon the defendant by reason of any policy of insurance executed by the 
defendant in favor of the plaintiffs or either of them.” 

We think that the ruling of the trial court was proper, and that it was sup- 
ported by rule 40 attached to the 1912 Practice Act, P. L. p. 391 (which is rule 
58 of the Supreme Court), which provides that: “The answer must specially deny 
such allegations of fact in the complaint as defendant intends to controvert, 





Auto. ] Asnis v. Bankers’ Indemnity Ins. Co. 1129 


unless he intends in good faith to controvert all the allegations; in that case he 
may deny them generally. It must specially state any defense which is consistent 
with the truth of the material allegations of the complaint, and any defense which, 
if not stated, would be likely to cause surprise, or would raise issues not arising 
out of the complaint. For instance, the statute of frauds, or of limitations, release, 
payment, performance, fraud or facts showing illegality or contributory negli- 
ence.” 

: [1-3] The evidence offered tended to prove misrepresentation and fraud on the 
part of the respondent Rielly. There is no statement contained in the answer, 
alleging fraud, or any pleading of such a defense, and no such issue was pre- 
sented by the complaint. Therefore, under the rule referred to, the defense of 
fraud or misrepresentation was not put in issue, and could not be availed of by 
the appellant at the trial. Titus v. Penn. R. R. Co., 87 N. J. Law, 157, 92 A. 944, 
Ann. Cas. 1917B, 1251. We think it was the intention of the Legislature, in adopt- 
ing rule 40 of the Practice Act, P. L. 1912, p. 391, that when fraud or misrepre- 
sentation of a plaintiff is intended to be used as a defense, it must not only be 
alleged as a conclusion that the plaintiff was guilty of fraud, but the facts must 
be set up in the pleadings, from which the conclusion of fraud or misrepresentation 
may be inferred. ; 

It is further argued by the appellant that the court erroneously directed a 
verdict for the respondents, because there was no proof of burning, other than 
the admission contained in appellant’s statement that the trucks had been set on 
fire by Rielly. We do not find this to be the fact, as the record shows that during 
the course of the trial the attorney for the respondents inquired: “It is admitted 
that they were damaged to the extent of $3,170.00 by fire?” Whereupon, appellant’s 
counsel stated: “That is right.” Later, the same counsel said: “I admit it, if 
your Honor please, that the damages because of a fire to these two trucks 
amounted to $3,170.00. That is all I admit.” It would therefore seem, that by 
reason of these admissions of counsel, it was unnecessary for the respondents to 
submit any further proof that the damage had been caused by fire. 

The judgment will be affirmed. 

For affirmance: The Chancellor, and Justices Trenchard, Parker, Lloyd, Case, 
Bodine, Donges, Brogan, and Heher, and Judges Kays, Hetfield, Wells, and 
Kerney—13. 

For reversal: None. 


ASNIS v. BANKERS’ INDEMNITY INS. CO. No. 47. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1933. 


164 Atlantic Reporter 307. 
1. INSURANCE. ; 

In action by person injured against liability insurer, defense of fraudulent 
procurement of policy held not established. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Operation of automobile by garage employee, accompanied by his employer, 
held within liability policy extending to persons “riding in or legally operating” 
automobile with insured’s permission. 

The policy provided that it should apply to “any person or persons 
while riding in or legally operating any of the said automobiles, and to 
any person, firm or corporation (except an automobile garage, repair 
shop, automobile sales agency or service station or the agents or employees 
thereof) legally responsible for the operation thereof, provided such use 
or operation is with the permission of the named assured. * * * ” 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Circuit Court, Essex County; Porter, Judge. 

Action by Harry Asnis against the Bankers’ Indemnity Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 


.On appeal from a judgment of the Essex county circuit court entered upon 
order of Judge Porter, who filed the following opinion: _ 4 
“Under a stipulation of the attorneys, this case was tried by the Court with- 





1130 The Insurance Law Journal, Vol. 80 [May, 1933 


out a jury. It was further stipulated that the Court was empowered to decide 
any questions of equity which might arise. 

“The facts, briefly, appear to be as follows: 

“Ralph Schmidt on October 21, 1929, was the registered owner of an auto- 
mobile which was being driven by Thomas Brown who was accompanied by his 
employer, David Mayer. While the automobile was being so driven, Harry Asnis, 
the plaintiff, was struck by it and injured. Suit was brought in the Supreme Court 
by Asnis against Schmidt, Brown and Mayer. After being discontinued as to 
Schmidt, the case was tried and a verdict rendered against Brown and Mayer in 
the sum of $1,800.00 on April 2, 1931, the costs thereof amounting to $73.78. 

“It further appears that the defendant Bankers’ Indemnity Insurance Com- 
pany issued an ‘automobile public liability policy’ under date of October 19, 1929, 
to said Ralph Schmidt indemnifying him against loss for damages on account of 
bodily injuries accidentally suffered by anyone by reason of the use, etc., of said 
automobile. Schmidt applied for the policy to Porter Versfelt, an insurance 
broker, who made out and filed with the defendant company an application for 
insurance on the company’s form of application, dated October 19, 1929. The 
application was filled in by typewriter and not signed. 

“It also appears that execution on the judgment against Brown and Mayer 
has been returned unsatisfied. The plaintiff brings this suit to recover the amount 
of the judgment from the defendant company under the terms of the insurance 
policy. 

“At the close of the plaintiff’s case the defendant moved for a nonsuit, claim- 
ing no liability under 6th clause of the policy, subdivision ‘a’. Decision was re- 
served. From a careful reading of that section, I conclude that there is no merit 
in the defendant’s contention, and I therefore deny the motion. An exception will 
be allowed to this ruling. 

“The defendant company claims that the policy was issued through the fraud 
of the broker Versfelt, the insured Schmidt, and Mayer. It is contended that 
Mayer suggested to Schmidt after the accident that he go to his broker, Versfelt, 
and procure a policy antedating the accident; that in accordance with such a plan 
Schmidt called on Versfelt on October 23rd and explained that he had had an 
accident with his car, and applied for a policy dated October 19th; that Versfelt 
said he would give Schmidt an answer the next day; that the policy was delivered 
by Versfelt to Schmidt—date, as requested, October 19th—on Thursday or Friday, 
October 25th, or 26th. The defendant asks for judgment and that the policy be 
set aside and cancelled because of the fraud. 

“Whether or not there was such fraud is the only issue raised by the testi- 
mony. The three principal witnesses on this question are the three accused per- 
sons, Versfelt, Schmidt and Mayer. The testimony of each differed sharply from 
that of the others. 

“Versfelt made an affidavit for the defendant, under date of November 23, 
1931, entitled ‘In Chancery of New Jersey,’ presumably to be filed in a suit to 
set aside the policy, in which affidavit he set forth facts quite at variance with 
his testimony here. 

“Schmidt, according to Police Officer Foster, who investigated the accident, 
gave the police information, shortly after the accident, which was essentiaily 
different from that given here. He was also contradicted in many respects by other 
witnesses. 

“Mayer, too, was contradicted not only by Schmidt as to the policy but by 
several other witnesses on other points. 


“Even as to matters not very important to this issue there was a wide dif- 
ference in the testimony of several of the witnesses; for example, as to whether 
or not the automobile was damaged in the accident, whether Mrs. Schmidt or 
Ralph Schmidt drove the car away from the Mayer garage on the day of the 
accident, what the arrangement was under which Schmidt left his car in the 
Maver garage, etc. 

“The testimony of Mr. McGee, an employee of the defendant, was not very 
helpful, being undoubtedly based largely on surmise and conjecture, rather than 
on any specific knowledge of the instant transaction. He knew of Versfelt's stand- 
ing with the company, he said, and yet he referred to Versfelt both as a broker 
and as an agent. He said that Versfelt was not authorized to act for the company 
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and could not sign policies. When he was shown the policy in this case, signed 
by Versfelt as agent for the company, he was clearly surprised and gave an 
unsatisfactory explanation. 

“Aside from the question of whether or not Versfelt was the agent of the 
defendant and bound it by the issuance of the policy over his signature as of 
October 19, 1929, I have concluded that the defendant has not established by the 
fair preponderance of the testimony the truth of its affirmative defense of fraud. 
The plaintiff having made out a prima facie case, the judgment will be in his 
favor, and in the sum of $1873.78, together with interest and costs.” 

Frank G. Turner, of Newark, for appellant. 

Joseph Coult, of Newark, for respondent. 

Per Curiam. 

[1] The judgment under review will be affirmed for the reasons given by 
Circuit Court Judge Porter. 

[2] We deem it desirable to add to his conclusions that in our view the 
refusal to nonsuit on the ground there was no liability under the terms of the 
policy was justified. 

The provision relied upon by the defendant below reads: “6. This policy shall 
apply in the same manner and under the same conditions as it applies to the named 
assured, to (a) any person or persons while riding in or legally operating any of 
the said automobiles and to any person, firm or corporation (except an automobile 
garage, repair shop, automobile sales agency or service station or the agents or 
employees thereof) legally responsible for the operation thereof, provided such 
use or operation is with the permission of the named assured. * * *” 

The ground urged for nonsuit was that, inasmuch as Mayer was in the auto- 
mobile garage business and the car was being driven by his employee, there can 
be no recovery. 

It appears that the benefits of the policy are extended to two classes by the 
above-quoted clause. First, persons actually riding in or operating the car legally, 
which seems to be the present case since Mayer was in the car which was being 
driven by.Brown. Second, persons, firms, and corporations legally responsible for 
the operation of the car, except garages, etc. There is no provision as to this 
class about riding in or operating the car. The exception as to garages, etc., 
applies only to the second class of persons or firms covered by the policy. It 
seems clear that the operation of the car in the instant case falls within the first 
group, to which the exceptions do not apply. 

For affirmance: The Chancellor, and Justices Trenchard, Parker, Lloyd, Case, 
3odine, Donges, Brogan, and Heher, and Judges Kays, Hetfield, Wells, and 
Kerney—13. 

For reversal: None. 


DE LONG v. MASSACHUSETTS FIRE & MARINE INS. CO. 

Supreme Court, Appellate Division, Fourth Department. Jan. 4, 1933. 

262 New York Supplement 165. 
3. INSURANCE. 

Jury’s finding that taking of insured’s automobile from garage, without felon- 
ious intent, constituted theft within fire policy, held unwarranted. 

(For other cases, see Insurance, Dec. Dig. 425.) 

Thompson and Crosby, JJ., dissenting. 

Appeal from Supreme Court, Erie County. 

Action by Addie B. De Long against the Massachusetts Fire & Marine In- 
surance Company. Judgment for plaintiff was entered (142 Misc. 654, 256 N. Y 
S. 300), defendant’s motion for new trial denied, and defendant appeals. 
Reversed on the law, and new trial granted. 

a \rgued before Sears, P. J.. and Taylor, Edgcomb, Thompson, and Crosby, 

Shire & Jellinek, of Buffalo, for appellant. 

Wilcox & Van Allen, of Buffalo, for respondent. 

Per Curiam. 

Judgment and order reversed on the law, and new trial granted, with costs 
to the appellant to abide the event. 

[1] The jury in this case found upon sufficient evidence, that the taking of 
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the automobile was not with felonious intent. In the case of Van Vechten y. 
American Eagle Fire Insurance Co., 239 N. Y. 303, 146 N. E. 432, 38 A. L. R. 
1115, it was a material element that felonious intent could not be found as a fact. 
We see no occasion for deciding that the situation held to have been existing 
when Judge Cardozo wrote the opinion in the Van Vechten Case has been changed 
by lapse of time or other circumstances. The definition of a word or phrase by 
the court is entitled to great weight until a different definition is established by 
court decision or at least by proof. Slocovich v. Orient Mutual Ins. Co., 108 N. 
Y. 56, 65, 14 N. E. 802. 

[2] The jury finding here that the taking was theft within the terms of the 
policy as defined by common thought and speech we regard as immaterial. While 
the construction of a contract is ordinarily for the court, circumstances often 
arise under which, when the language is ambiguous or equivocal, a jury is per- 
mitted to weigh the evidence and determine what the contract means. The triers 
of the fact are then allowed to “fix the sense in which the words were used.” 
Utica City Nat. Bank v. Gunn, 222 N. Y. 204, 208, 118 N. E. 607, 608. It becomes 
a mixed question of law and fact. In such instances, the relations of the parties 
and the surrounding circumstances are appropriate matters for consideration. 

[3] Question No. 3, to which the jury answered “Yes,” was as follows: “\Vas 
the taking of the automobile a theft within the terms of the policy as defined by 
common thought and speech?” The learned trial court advised the jury that 
it might find that the taking was theft in common thought and speech as of 
the time when the car was taken. But the vice in the situation is that the 
jury was allowed to base its answer solely upon its estimate of the public 
impression then exisiting as gathered from the public’s familiarity with section 
1293-a, Penal Law, and from information obtained as to similar takings as 
time had passed since the Van Vechten decision in 1925. This was not enough. 
Assuming that the meaning of the word “theft” was properly for the jury to 
determine, that determination, to be of value, must have evidence as a basis. 
In order to authorize this jury to declare as it did the meaning of the word 
in the insurance contract, presence in the record of evidence from which such 
an inference could be drawn would be an essential. Lamb v. Norcross Bros. 
Co., 208 N. Y. 427, 102 N. E. 564. Otherwise there is no foundation for a finding 
contrary to that made as a matter of law by the Court of Appeals in the Van 
Vechten Case. There being no such evidence, the definition by the jury is con- 
trary to the evidence and of no materiality. 

All concur except Thompson and Crosby, JJ., who dissent and vote for affirm- 
ance. 


CULLEN v. HARTFORD ACCIDENT & INDEMNITY CO. 
Superior Court of Pennsylvania. Jan. 25, 1933. 


164 Atlantic Reporter 67. 

2. INSURANCE. 

Whether insurance policy covering automobile was applied for and obtained 
hefore collision occurred held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from Court of Common Pleas, Northumberland County; Albert Lloyd, 
Associate Law Judge. 

Action by John J. Cullen against the Hartford Accident & Indemnity Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

]. A. Welsh, of Shamokin, for appellant. 

Richard H. Klein, of Sunbury, for appellee. 

KeEtuEr, J. 


Plaintiff brought this action upon a policy of insurance covering his Gardner 
sedan automobile, to recover the damages which he sustained because of the 
destruction of his car in a collision with another automobile. The policy was dated 
June 1, 1929. The accident occurred on June 10, 1929. The insurance compan) 
defended on the ground that the insurance was fraudulently applied for and ob- 
tained after the collision occurred. 
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The policy was obtained through D. J. Friel, the agent of the defendant 
company at Mt. Carmel, who countersigned and delivered the policy to the plain- 
iff. The evidence was overwhelming that Friel was the agent of the defendant 
within the definition of paragraph (a) of section 601 of the act relating to insur- 
ance, approved May 17, 1921, P. L. 789, as amended by the Act of May 8, 1929, 
P. L. 1660 (40 PS § 231 (a), with authority to issue and countersign policies on 
its behalf, and not merely to solicit risks and collect premiums, for his counter 
signature appeared on this policy, as well as on others issued through his office, 
and without it the policy, by its terms, would not have been valid. The company 
did not dispute his authority to countersign the policy, provided it was applied 
‘or and the application accepted prior to the collision. 

[1] The only real question of fact was whether the policy had been applied 
for and issued prior to the accident, as alleged by the plaintiff, or afterwards, as 
claimed by the defendant. This question was submitted by the court below to the 
jury in a charge that was eminently fair and to which no exception could be 
taken if the evidence in the case warranted the submission. The verdict in favor 
of the plaintiff resolves all disputed questions of fact in his favor; and conse- 
quently on this appeal the evidence must be viewed in the light most favorable to 
him 

{2, 3] There is practically no doubt that prior to February, 1929, the plaintiff 
owned two automobiles, a Gardner and a Packard, which he had insured, through 
Friel, in two companies for which Friel had formerly acted as agent, but which 
he no longer represented, the policies having been issued without the knowledge 
of those companies; but of this, of course, the plaintiff was ignorant. In Feb- 
ruary, 1929, the plaintiff purchased a new 1929 model Gardner sedan, in place 
of the care of the same make, and a short time thereafter told Friel that he 
wanted the insurance fixed to cover it. Pursuant to Friel’s request he gave up 
his policies, and applied for new insurance covering both cars, two policies, in 
the defendant company, and he testified that the policies were delivered to him 
prior to the accident, together with identification cards bearing the numbers of the 
policies. His wife corroborated him, and a disinterested witness named Mul- 
downey testified that in the middle of May, 1929, he heard a conversation between 
Friel, and the plaintiff in the course of which the plaintiff asked Friel about the 
policies on his cars and the latter said the application had gone in, but asked him 
to send the numbers, presumably of the cars, up to his office. Friel himself testi- 
fied that he had sent in the application some time before the policy was issued, 
but as he needed the numbers on the new car, it could not be issued until he 
obtained them; that he sent in the numbers on a new application on the Saturday 
preceding the accident and received and delivered the policies before the accident. 


\s opposed to this, the defendant produced an application for insurance sign- 
ed by the plaintiff which was stamped with the office rubber stamp as having been 
received on June 11, 1929, with another notation by rubber stamp “sent 6/14/29,” 
which it was testified indicated that the policy was sent out on June 14, 1929. It 
was admitted that there were no records in the office to show when the applica- 
tion was received and policy sent out except these rubber stamp marks, and the 
person who made them was not called as a witness. The application provided that 
insurance should begin as of June 1, 1929. 

A strange fact in connection with this evidence is that notice of the accident 
on June 10th was at once sent by Friel by telegram to the defendant company and 
was forwarded by it to its agent or adjuster in the field, who received it on June 
llth. If no application had been received and accepted prior to the accident, a 
notice from the agent of serious damage arising from a collision would have at 
once disclosed that no liability existed because the plaintiff was not a policyhold- 
er; and disclaimer of liability would promptly have been made. Instead, an ad- 
juster and other representatives of the company were sent who within a short 
while offered the plaintiff $2,100 cash or a new car of the same model, which the 
plaintiff refused. More than six months went by, during which this offer or some 
similar proposition was made, before the company first denied liability on the 
policy. 

We have not attempted to give a summary of all the evidence produced by or 
in support of the contentions of plaintiff and defendant respectively, but only 
enough to show that the court could not decide as matter of law that the plain- 
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tiff’s evidence was not for the consideration of the jury, and, if for the jury, then 
its credibility was for them. 

It was shown that the number of the policies issued at the defendant's Phil- 
adelphia office did not run consecutively. A record made by one of the officers, 
apparently only from the rubber stamp notations, as before stated, showed the 
following: Application for No. 288978 was received June 13, 1929, policy issued 
June 14, 1929; No. 288979 application received June 11, 1929, policy issued June 
17, 1929; No. 288980 (policy in suit) application received June 11, 1929, policy js- 
sued June 14, 1929: No. 288981 (Packard policy) application received June 11, 
1929, policy issued June 10, 1929, but this latter date was afterwards corrected to 
June 14, 1929; No. 288982 application received June 11, 1929, policy issued June 15, 
1929, 

From the loose manner in which the defendant company’s récords were kept, 
it was possible for the jury to find that the applications were, in fact, signed, for- 
warded, and approved prior to the accident, and that a mistake was made by a 
clerk in applying the rubber stamp. There is no other reasonable explanation for 
the action of the company in accepting notice of the accident, without disclaimer 
of hability, sending a representative to adjust the loss and actually offering $2,- 
100 in payment, in the face of records—if a rubber stamp notation can be so 
called—showing an application for insurance received the day the adjuster got 
word of the accident from the company and a policy issued three days after he 
started to adjust the loss. 

[4, 5] It is not our province to pass upon the facts, beyond seeing that there 
is evidence to support the verdict. The granting of a new trial because the ver- 
dict is contrary to the evidence is peculiarly for the lower court, and, where it has 
refused to grant one for that reason, we will not ordinarily interfere. 

[6] The evidence of Livingston, a dealer in Gardner automobiles, who sold 
the car to the plaintiff, and had seen it in May, based also, in part, on the number 
of miles it had been driven and its condition just prior to the accident as testified 
to by the plaintiff and his wife, was admissible on the question of value. Uhr v. 
Davidyan, 76 Pa. Super. Ct. 548, 550; Rodgers v. Studebaker Sales Co., 102 Pa 
Super. Ct. 402, 406, 157 A. 6. 


The assignments of error are overruled, and the judgment is affirmed. 


McCOY v. ROYAL INDEMNITY CO. 
Superior Court of Pennsylvania. Jan. 25, 1933. 


164 Atlantic Reporter 77. 
4. INSURANCE. 


Allegation that accident policy on which suit was brought was standard policy 
held not sufficient to excuse failure to set out policy in statement or attach copy. 

(For other cases, see Insurance, Dec. Dig. § 631.) 
Appeal from Municipal Court, Philadelphia County; Eugene C. Bonniwell, 
Judge. 

Action by Cornell McCoy against the Royal Indemnity Company. Judgment in 
favor of plaintiff. From an order refusing a petition to open judgment, defendant 
appeals. 

Judgment reversed, with a procedendo. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

Harry Reiss Axelroth and Axelroth & Porteous, all of Philadelphia, for 
appellant. 


George Hart, of Philadelphia, for appellee. 
TREXLER, P. J. 


[l, 2] There was judgment entered in the lower court for want of an affidavit 
ot defense. The attorney for the defense had asked by letter sent by mail the 
plaintiff’s attorney for an extension of the time in which the affidavit had to be 
filed, but no reply was received. After a short vacation, defendant’s attorney re- 
turned, and was informed that judgment had been entered in his absence. A peti- 
tion was presented to open the judgment, which the court refused. This appeal 
followed. Ordinarily the granting or refusal of such petitions is within the sound 
discretion of the lower court, and we are loath to interfere, but there is an ele- 
ment in this case which requires us to reverse the judgment. The plaintiff's state- 
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ment does not sufficiently set out his claim. A defendant is not required to answer 
a statement that is inadequate. “‘A judgment for want of a sufficient affidavit of 
defense is, in effect, a judgment on demurrer, and, like all such judgments, must 
be self-sustaining on the face of the record.’ This is why the statement itself is 
always open to attack when plaintiff asks for judgment on the pleadings.” Parry 

First National Bank of Lansford, 270 Pa. 556, 113 A. 847, 848. Numerous 
authorities are cited supporting this position. 

The present action is in assumpsit, and is for the recovery of an amount 
which the plaintiff, McCoy, owes to his attorney for services rendered. It appears 
that McCoy had been in an automobile collision, which resulted in the death of a 
man. Suit was brought by those having charge of the dead man’s estate against 
McCoy. The owner of the car driven by McCoy was insured in ‘the defendant 
company, and it is claimed that under the provisions of the policy McCoy, as 
driver of the car, was not only covered as to liability for damages, which resulted 
from his negligence, but that the company engaged to undertake to defend McCoy 
in any suit that might be brought against him arising out of the accident. The 
plaintiff alleges that, although he requested the company so to do, it refused to 
take charge of the defense. The above facts are set out in plaintiff’s statement ia 
narrative form. The statement is defective because the insurance policy, which is 
the instrument upon which suit is brought, is not set out in it, nor is'a copy 
attached. Plaintiff seeks to excuse the omission by stating that the policy is in 
defendant’s possession. No explanation is offered as to why the unusual situation 
is present that the defendant has the policy instead of (as is usually the case) 
the insured. As far as it appears in the statement, no demand was made either for 
its delivery or for leave to examine it, or for a copy. 

|3, 4] The allegation that it was a “standard” policy means nothing. We know 
of no legislation that defines a standard policy for accident insurance, and it 1s 
common knowledge that such policies are capable of many variations both as to 
the subjects of risks and other details by the use of what are commonly called 
“riders,” and, even if there were a standard policy, a mere statement that the 
policv on which suit was brought is such would not be sufficient. 

[5] The allegation that defendant declined by letter mailed to the plaintiff to 
defend the suit is also open to criticism. This is such an essential part in fixing the 
liability of the defendant that we are inclined to the opinion that the letter should 
have been attached to the statement. Whether this be so or not, the failure to 
incorporate the policy of insurance or to explain its absence precluded the plaintiff 
from taking advantage of the defendant’s default. The defendant was not required 
to file an affidavit of defense to an insufficient statement. 

The judgment is reversed, with a procedendo. 


JACKSON, to Use of DAVIS, v. AMERICAN AUTOMOBILE INS. CO. 
Superior Court of Pennsylvania. Jan. 25, 1933. 
164 Atlantic Reporter 116. 
2. INSURANCE. 


Word “immediate” in automobile liability policy, requiring immediate writter 
notice of loss or accident, means within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 
3. INSURANCE. 

Reasonable time to notify automobile liability insurer of loss or accident is 
for jury, unless delay was so great that court may rule question as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[14.]) 


Appeal from Municipal Court, Philadelphia County; Theodore Rosen, Judge. 

Action by Carroll Jackson, to the use of William F. Davis, Jr., against the 
American Automobile Insurance Company. From an order discharging a rule for 
judgment for want of a sufficient affidavit of defense, plaintiff appeals. 

Affirmed. 


Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

Samuel C. Nissenbaum, of Philadelphia, for appellant. 

Philip L. Leidy, Layton M. Schoch, and William Carson Bodine, all of Phila- 
delphia, for appellee. 

ParKER, J. 
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This is an appeal by the plaintiff from an order of the municipal court of 
Philadelphia discharging a rule for judgment for want of a sufficient affidavit of 
defense. William F. Davis, Jr., the use plaintiff, brought this action against the 
defendant insurance company to recover the amount of a judgment which the 
use plaintiff had obtained against the legal plaintiff, Carroll Jackson, for damages 
resulting from a collision between the automobiles of the two plaintiffs. The 
defense, the sufficiency of which is raised by the pleadings, involves a clause in 
the policy of insurance requiring notice by the assured to the insurer of accidents 
and suits brought to enforce claims resulting therefrom and covered by the policy. 
The clause in question is as follows: “Upon the occurrence of any loss or acci- 
dent covered hereunder, and, irrespective of whether any injury or damage is 
apparent at the time, the Assured shall give immediate written notice thereof to 
the Company or to any of its duly authorized agents with the fullest information 
obtainable at the time (notice of such loss or accident given by or on behalf of 
the Assured to any authorized agent of the Company, with particulars sufficient to 
identify the Assured, shall be deemed to be notice to the Company) ; however, 
failure to give such immediate notice shall not invalidate any claim made by the 
Assured if it shall be shown not to have been reasonably possible to give such 
notice and that notice was given as soon as was reasonably possible. If a claim 
is made on account of any such accident, the Assured shall give like notice 
thereof immediately after such claim is made with full particulars. If any suit is 
brought against the Assured to enforce such claim, the Assured shall immediately 


forward to the Company every summons or other process as soon as the same 
shall have been served.” 


A part of the affidavit of defense with relation to the notice received is as 
follows: “Written notice of the accident of the 14th of November, 1930, was not 
given to this defendant, or to any of its duly authorized: agents, as required by 
Condition (G) and Condition 2 of the combination policy: of insurance; the first 
notice of the accident received by this defendant or by any of its agents was on 
January 5th, 1931, which was not a notice given as soon as reasonably possible. 
It is further averred that the summons in the case of William F. Davis, Jr., v. 
Carroll Jackson, referred to in the docket entries attached to paragraph 10 of the 
statement of claim, was served on the said Carroll Jackson on December 26th, 
1930; that the statement of claim therein was served on the said Carroll Jackson 
on January 5th, 1931; that the said Carroll Jackson did not forward the summons 
referred to to this defendant until January 5th, 1931, and failed altogether to for- 
ward to this defendant a copy of the statement of claim in direct violation of 
Condition (G) and Condition 2 of the combination policy.” The defendant further 
averred that on receipt of the notice on January 5th it had endeavored to locate 
Jackson, and failing to do so, wrote him requesting all papers, and that Jackson 
failed to reply, and defendant could not obtain an interview with him until Febru- 
ary 7, 1931. It was further averred that Jackson kept the statement of claim until 
February 7, 1931, and, by reason of the failure of Jackson to notify the defendant, 
judgment was entered against him on January 21st, and that on February 1i, 
1931, defendant notified Jackson that it disclaimed all liability under the policy. 


[1-3] An appellate court will not reverse an order refusing to enter a judg- 
ment for want of a sufficient affidavit of defense except in such cases as are 
clear and free from doubt. Elliott v. McGoun, 307 Pa. 185, 160 A. 705; Rodgers 
v. Mann, 307 Pa. 452, 161 A. 573; Nationwide B. & L. Ass’n v. Isaacs, 103 Pa 
Super. Ct. 413, 157 A. 19. “The word ‘immediate’ in the contract must be construed 
to mean within a reasonable time thereafter, under all the facts and circumstances 
of the case; and what is a reasonble time must be decided by the jury, unless, as 
before observed, the delay has been so great that the court may rule it as a 
question of law. A person might be so injured as to be physically unable to give 
the notice for weeks. Hence it is that such questions are referred to the jury, to 
say whether, under all the circumstances, there has been an unreasonable delay in 
giving notice.” People’s Mut. Accident v. Smith, 126 Pa. 317, 325, 17 A. 605, 606, 
12 Am. St. Rep. 870. In the case to which we have just referred, the notice was 
not given until twenty-seven days after the accident, and, there being extenuating 
circumstances the court refused to say as a matter of law that immediate notice 
was not given. Also see Edelson v. Amer. Emp. Ins. Co., 92 Pa. Super. Ct. 90. 

[4] We are all of the opinion that this is a case where a proper judicial 
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determination of the controversy would be facilitated by an opportunity for a 
broader inquiry into the facts than is presented by the bare pleadings. With a full 
yiew of all the facts produced, the trial court will be in a position to determine 


whether it is for the court or jury to say what was a reasonable time within 
which notice should have been given to the defendant. 


The order of the court below refusing judgment is affirmed. 


GERBER v. FLETCHER (UNION INDEMNITY CO. et al., Garnishees). 
Superior Court of Pennsylvania. Jan. 25, 1933. 
164 Atlantic Reporter 135. 
1, INSURANCE. 
Provision in liability policy that “prompt” notice of 


was reasonable and contemplated advice 
“prompt” meaning immediate, instantly. 


action should be given 
within reasonable time; 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 
2. INSURANCE. 

Failure of insured’s broker to notify insurer that insured motorist had in- 
° ] 


jured third person did not excuse insured, since broker was insured’s agent. 


(For other cases, see Insurance, Dec. Dig. § 539[6].) 
3. INSURANCE. 

Insurer under liability policy held not liable under policy where it was not 
notified of accident until seven months thereafter. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Court of Common Pleas, No. 5, Philadelphia County; Frank 
Smith, President Judge. 

Action by Philip Gerber against Joseph J. Fletcher, wherein judgment was 
entered for plaintiff, and an attachment execution was issued summoning the 
Union Indemnity Company and the New York Indemnity Company, as garnish- 


ees. From judgment for garnishees notwithstanding the verdict, plaintiff appeals. 
Affirmed. 


Argued before Trexler, P. J., 
Stadtfeld, and Parker, JJ. 

Herman D. Levinson and H. M. McCaughey, hoth of Philadelphia, for ap- 
pellant 


H. Rook Goshorn and Harry S. Ambler, Jr., both of Philadelphia, for ap- 
pellees. 


and Keller, Gawthrop, Cunningham, Baldridge, 


Batprice, J 
On June 


14, 1924, Joseph J. Fletcher, operating an automobile, ran into a 
milk wagon driven by Philip Gerber, and seriously injured him. Fletcher carried 
two policies of indemnity insurance, one in the Importers’ & Exporters’ Insur- 
ance Company, protecting him from property damage, and one in the New York 


Indemnity Company, covering injuries to other persons. The day after the ac- 
cident, Fletcher notified his insurance broker, Macht, of the accident, and Macht, 
in turn, informed Myers, agent for the Importers’ & Exporters’ Insurance Com- 
pany; Myers also was the broker who procured the defendant’s policy from the 
New York Indemnity Company. Under Macht’s testimony, Myers was to advise 
both companies. On December 30, 1924, Gerber brought an action of trespass 
against Fletcher. The summons was duly served on Fletcher, who forwarded 
it to Macht. On January 9, 1925, the statement of claim was filed, which the 
defendant alleged was the first knowledge he had that personal injuries had been 
sustained. On January 27, 1925, the New York Indemnity Company, through 
\W. F. Marshall & Co., general agents, received their initial information of the 
accident, injury, and suit. The case came on for trial, the insurance companies 
taking no part therein, and a verdict was rendered in the sum of $1,500, on which 
judgment was entered. Gerber, thereafter, issued an attachment execution sum- 
moning the Union Indemnity Company and the New York Indemnity Company as 
garnishees, the latter having been absorbed by the former. Judgment was ob- 
tained against the garnishees, but the court thereafter entered judgment n. o. v. 
for the insurance companies; and this appeal followed. 

[1] The defense in the attachment proceeding was that prompt notice of the 
accident and of the suit had not been given to the insurance company. The 
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policy required the insured to give prompt notice of the accident, with fullest in- 
formation obtainable at the time, and of any claim made, and if suit is brought 
to enforce such claim, to forward to the executive office of the company, in New 
Orleans, La., or New York City, all documents relating thereto. “Prompt” is de- 
fined by Webster to mean “ready, quick, immediate, instantly.” The policy clearly 
contemplated that the insured should be advised of the accident within sych 
reasonable time so that ready action could be taken. These requirements are not 
unreasonable, and it was the clear duty of the defendant to comply therewith by 
promptly reporting the accident. Conditions of this character are usual and are 
designed to enable the insurer to inform itself by investigating the circumstances 
of the accident while the matter is yet fresh in the minds of all, and prepare for 
a defense, if necessary, or determine whether it is prudent to settle any claim 
arising therefrom. Bartels Brewing Co. v. Employers’ Indemnity Co., 251 Pa. 
63, 95 A. 919. 

In Trask v. State Fire & Marine Ins. Co., 29 Pa. 198, 72 Am. Dec. 622, a 
leading case, the fire policy contained a provision that in case of loss, notice 
was to be given “forthwith” to the company. The property was destroyed on May 
2, 1851, and notice was given on May 13th. In affirming the judgment for the 
defendant, the court said: “We may modify that contract law so as to give it an 
equitable adaptation to unanticipated events, but we cannot establish or introduce 
another in its stead. Certainly it is a contract condition of the defendants’ lia- 
bility that they shall be immediately notified of any loss insured against, and we 
cannot dispense with a compliance with this law unless the plaintiff shows some 
proper excuse for his non-compliance.” In Edwards, v. Lycoming County Mut. 
Ins. Co., 75 Pa. 378, the court held that a provision in a policy, that on the hap- 
pening of a loss “insured shall forthwith give notice,” required due diligence under 
the circumstances, and that 18 days was not a sufficient compliance with the in- 
sured’s undertaking. In Dunshee v. Travelers’ Ins. Co., 25 Pa. Super. Ct. 559, 
561, we said, in affirming nonsuit on an insurance policy because of failure of the 
plaintiff to give “immediate written notice’: “The duty of the plaintiff to give 
timely notice is fixed by the contract, and while opportunity for this must be 
reasonable under the circumstances, we see nothing to justify the detlay here of 
over four months.” 

[2] A most liberal interpretation of the terms of the policy could not justify 
a delay of seven months in giving notice to the insurance company. The defendant 
attempted to excuse his failure to give prompt notice by stating that in so far 
as he knew there was no injury to the driver of the wagon. This unconvincing 
reason does not give him refuge. The defendant was personally involved in this 
accident, and it is alleged, and not denied, that the plaintiff was thrown from his 
wagon to the ground. His injuries must have been more or less serious, and very 
probably were apparent, as they were assessed by the jury in the sum of $1,500. 
Th reecord before us does not disclose the exact information given by the defend- 
ant to Macht after the accident, but Macht testified that he expected Myers to 
notify both companies. Evidently this notice gave some information of personal 
injuries: otherwise, there was no necessity to advise the New York Indemnity 
Company. 

This case is readily distinguished from Schambelan v. Preferred Acc. Ins. 
Co., 62 Pa. Super. Ct. 445, where the team involved in the accident was not 
driven by the insured. In Hughes v. Central Acc. Ins. Co., 222 Pa. 462, 71 A 
923, cited also by appellant, plaintiff, while traveling, got a cinder in his eye. He 
suffered pain for a day or two and then apparently recovered. Several weeks 
afterwards, however, the sight of the eye began to fail. An examination disclosed 
a cataract, and, thereupon, he gave notice to the company. The court held that the 
accident amounted to a reasonable excuse for the delay, which is quite dissimilar 
from the case at bar, as this defendant had every reason to believe that the 
plaintiff was injured. 

[3] The contract being clear and specific as to the requirement of a prompt 
notice, and as there was not that due diligence shown as required by the terms 
of the policy, and no just reason advanced for noncompliance therewith for a 
period of seven months, the appellant is not in a position to complain of the 
action of the learned court below. 

Finding no merit in the assignments of error, judgment of the lower court is 
affirmed. 
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NATIONAL AUTO SERVICE CORPORATION v. STATE. No. 7783. 
Court of Civil Appeals of Texas. Austin. Nov. 30, 1932. 
Rehearing Denied Dec. 21, 1932. 

55 Southwestern Reporter (2d) 209. 
1. INSURANCE. 

Whether contract is one of insurance is determined by its purpose, effect, 
contents, and import, and not necessarily by terminology used, though it contain 
declarations to contrary. 

That contract be one of insurance it is not essential that loss, 
damage, or expense indemnified against necessarily be paid to the con- 
tractee, but contract may constitute insurance if it be for contractee’s 
benefit, and a contract on which he in case breach thereof may assert 
a cause of action. : 
(For other cases, see Insurance, Dec. Dig. § 2.) 

INSURANCE. 

Membership certificate providing that for annual dues corporation would 
repair accidental damage to member’s automobile in specified amounts held 
“insurance contract,” not service charge, warranting forfeiture of charter because 
corporation issuing certificates failed to comply with insurance laws (Vernon's 
Ann. Civ. St. art. 1302, subd. 91). 

“Insurance contract” provides for a consideration, indemnity against 
loss or damage to property in which the assured has an interest which 
may result from some uncertain or unforeseen contingency; it is an agree- 
ment by which one party for a consideration promises to pay money or 
its equivalent or do some act of value to the assured on the destruction 
or injury of something in which the other party has an interest; an 
undertaking by one party to protect the other party from loss arising 
from named risks, for the consideration and on the terms and under the 
conditions recited. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

3. INSURANCE. 

Language that nothing in act permitting creation of corporations to estab- 
lish automobile clubs shall be construed as legalizing corporations to write in- 
surance “as agents” held not to authorize corporation to insure its membership 
(Rey. St. 1925, art. 5064; Vernon's Ann. Civ. St. art. 1302, subd. 91; art. 5062a, § 3). 

(For other cases, see Insurance, Dec. Dig. § 1.) 


Appeal from District Court, Travis County; J. D. Moore, Judge. 

Suit by quo warranto by the State at the instance of the Insurance Com- 
mission to forfeit the charter of the National Auto Service Corporation. From 
a judgment canceling the charter, defendant appeals. 

Athrmed. 

Emmett B. Cocke and John A. Drossos, both of San Antonio, for appellant. 

Jas. V. Allred, Atty. Gen., Everett L. Looney, of Houston, and Sidney Ben- 
bow, Asst. Atty. Gen., for the State. 

3AUGH, J. 

Suit by quo warranto by the state at the instance of the insurance com- 
mission to forfeit the charter of appellant on the ground that it was writing 
insurance without complying with the insurance laws. The trial court canceled 
the charter and appointed a receiver to wind up its affairs; hence this appeal. 

Appellant was organized under the acts of the Forty-First Legislature (1929), 
p. 102, c. 47, now subdivision 91 of article 1302, Vernon’s Ann. Civ. St. This act 
provides: “Corporations may be created to establish, support and maintain 
automobile clubs for the mutual benefit and protection of automobile operators, 
with power to acquire and own all property incidental to such business. Noth- 
ing in this Act shall be construed as legalizing corporations to write insurance 
as agents.” 

Appellant’s charter contained substantially the language of the act, and 
authorized the corporation to enter into and execute such contracts as are essen- 
tial to the conduct of the business of giving protection to the operators of 
automobiles. Appellant’s original capital was $1,000, which was subsequently 
increased to $25,000, all of the $24,000 increase being subscribed by Mrs. A. Mar- 
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garitis, one-half of which was paid as follows: $2,500 to A. L. Drossos, attorney 
tor the corporation for services rendered, and the conveyance to the corporation 
of a $9,500 equity in real estate located in San Antonio. 

The corporation issued to its members a “membership certificate,” which 
provided, among other things, that for annual dues of $25 it would cause to pe 
repaired in its membership garages during that year any damage to the members’ 
automobiles caused by accident not less than $7.50, nor more than $250. A cer- 
tificate for a maximum repair charge not to exceed $500 was also issued for an 
annual charge of $45. The certificate also contained certain provisions limiting 
liability of the company, as to nctice, expulsion, and nonassessment of members, 
etce., not pertinent here, and the following clause: “It must be clearly understood 
that this is not insurance, as the corporation never pays its members any money, 
as indemnity, except to repair any damage to members’ automobiles at the cor- 
poration’s authorized repair shop as hereinabove provided.” 

The record discloses that the corporation operated in accordance with the 
provisions of the certificate; that is, when a member’s car was damaged by acci- 
dent in an amount in excess of $7.50, it was repaired at a designated garage, and 
the bill paid by the company, no money being paid to the member. The dues were 
a fixed charge, and paid annually by each holder of a certificate. 

Appellant makes two contentions on this appeal: First, that its method of 
doing business did not constitute writing insurance, but was merely a service 
charge to its membership; and second, that if its certificate was an insurance 
policy, it was impliedly authorized by the language of the statute that “nothing 
in this Act shall be construed as legalizing corporations to write insurance as 
agents.” (Italics ours.) That is, that the law contemplated that the corporation 
might insure its own membership. 

We do not sustain either of these contentions. What constitutes insurance has 
been defined by statute in many states, and has been frequently defined by the 
courts. Its essential elements as relate to property are that it provides, for a 
consideration, indemnity against loss or damage to property, in which the assured 
has an interest which may result from some uncertain or unforeseen contingency. 
Cooley’s Briefs on Insurance (2d Ed.) vol. 1, p. 6 defines an insurance contract 
as “an agreement by which one party for a consideration promises to pay money 
or its equivalent or do some act of value to the assured upon the destraction or 
injury of something in which the other party has an interest.” 


[1, 2] Couch’s Cyc. of Insurance Law, vol. 1, p. 2, defines such contract as 
“an undertaking by one party to protect the other party from loss arising from 
named risks, for the consideration and upon the terms and under the conditions 
recited.” A multitude of cases from the various state and United States courts 
dealing with this subject are found in the annotations in 63 A. L. R. 711 to 772, 
and extended discussion of them is unnecessary. See, also, 32 C. J., 975; 14 R. C. 
L., 840. Whether or not a contract is one of insurance is to be determined by 
its purpose, effect, contents, and import, and not necessarily by the terminology 
used, and even though it contain declarations to the contrary. Southern Surety 
Co. v. Austin (Tex. Com. App.) 17 S.W.(2d) 774, 776; Allin v. Motorist’s 
Alliance of America, 234 Ky. 714, 29 S.W.(2d) 19, 23, 17 A. L. R. 688. Nor is 
it essential that loss, damage, or expense indemnified against necessarily be paid 
to the contractee. It may constitute insurance if it be for his benefit and a con- 
tract on which he, in case of a breach thereof, may assert a cause of action. 
Allin v. Motorist’s Alliance, supra; 63 A. L. R. 715. In the instant case we think 
it clearly appears that the purpose of the contract made by appellant was, for a 
fixed consideration, to indemnify the holder of the certificate against loss resulting 
from accidental damage to his car within the limits fixed by the certificate, and 
that it constituted an insurance contract under the rules above announced. 


There is no contention that appellant made any effort to comply with the 
insurance laws of the state. The record discloses the contrary. It was incorporated 
under the general incorporation statute and not the laws relating to insurance 
companies. Certainly it had no express authority acting as a principal to insure 
its members. If the last sentence of the act authorizing its incorporation be 
omitted, it is obvious that it was not authorized to issue any form of insurance 
contract. The House Journal discloses that, as originally introduced in that body, 
the bill did not contain the last sentence now appearing in the act, but that same 
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was added by amendment (H. J. 4ist Leg. p. 390). The Legislature was un- 
doubtedly cognizant that under the original bill such corporation could not write 
insurance aS a principal, and, in order to prevent appellant from operating any 
sort of insurance business, it took the additional precaution that it should not be 
permitted to do so as an agent for some other corporation which might he 
authorized to do so; that is, that it intended to authorize such corporation to act 
only as a service club, outside of the insurance field, and to prevent it from 
writing insurance, either as principal or agent, leaving that business entirely to 
the supervision and regulation of the insurance commission as provided by law. 

[3] An additional reason may have impelled the Legislature in adopting the 
amendment. From 1911 to 1925 the insurance commission had refused to issue a 
license to any corporation to act as an agent in writing insurance of any kind. 
Article 5064, R. S. 1925, expressly prohibits the licensing of a corporation to act 
as agent in writing life insurance. But the codification of 1925 omitted article 
4955 of the R. S. 1911, in construing which the insurance commission had inter- 
preted the inhibition against licensing a corporation as an agent for life insurance 
to apply to all kinds of insurance. Thereafter, in 1931, James N. Tardy Company. 
a corporation, by mandamus compelled the insurance commissioner to issue to it a 
license to act as agent in writing fire, marine, and casualty insurance. See James 
N. Tardy Co. v. Tarver, 120 Tex. 591, 39 S.W.(2d) 848. But the Forty-Second 
Legislature by statute forbade the issuance of an agent’s license to a corporation 
to write any form of insurance. Acts 42d Leg. c. 96, § 3, p..151 (Vernon’s Ann. 
Civ. St. art. 5062a, § 3). And it is to be noted that the amendment to the original 
bill under which appellant was incorporated is not limited merely to corporations 
formed thereunder, but applies to corporations generally. These matters disclose 
a legislative policy against authorizing corporations to write insurance, as agents. 
We conclude, therefore, that the addition of the last sentence to the act under 
which appellant was incorporated did not give appellant any more authority to act 
as an insurer than that contained in the preceding provisions, under which it had 
no authority to issue insurance policies to its members. 

The judgment of the trial court is affirmed. 

Affirmed. 
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CASUALTY 


SKLAR v. GLOBE INDEMNITY CO. Civ. 7520. 
District Court of Appeal, Second District, Division 2, California. Feb. 3, 1933, 
18 Pacific Reporter (2d) 981. 
INSURANCE. 


Proprietor who, after short absence, returned to store and found money 

missing from cash register, could not recover under policy covering “robbery.” 
Policy in question defined “robbery” as used therein as forcible taking 

of property by putting custodian in fear of violence or as overt felonious 

act committed in presence of custodian, and of which he was actually 

cognizant at the time. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Superior Court, Los Angeles County; Edwin F. Hahn, Judge. 

Action by Samuel Sklar against the Globe Indemnity Company. From a 
judgment on an instructed verdict for defendant, plaintiff appeals. 

Affirmed. 

Sherman & Sherman, of Los Angeles, for appellant. 

Kidd, Schell & Delamer, of Los Angeles, for respondent. 

Works, P. J. 

This action, tried by a jury, was for a recovery of judgment under an insur- 
ance policy. The jury rendered an instructed verdict for defendant, and plaintiff 
appeals from the resulting judgment. 

The policy insured against robbery. The facts were stipulated. Appellant kept 
a store with a cash register in the place. Adjoining the store he also had a pool 
and billiard room; the latter and the store being connected by an archway. Appel- 
lant cashed a check for a certain person in the store, and the two then went into 
the pool room, where the recipient of the cash played pool with a third person. 
Appellant was at once called on to attend upon a customer, who immediately left 
the place. Appellant then stood behind a counter in the pool room, and, while he 
remained there, the customer whom he had just served returned and called into 
the pool room, “Your building is on fire.” Appellant ran from the front door of 
the pool room into the street, thence to a small adjoining building referred to as 
a storeroom. There, according to the stipulation as to the facts, “he saw some 
paper and oiled sacks in an opening underneath said storeroom,” and “at the time 
plaintiff arrived there said paper and rags were burning freely; that all the occu- 
pants of the store accompanied plaintiff to the scene of the fire, and an attempt 
was made by the people, including the plaintiff, to put it out.” On the day pre- 
ceding these occurrences, appellant “had inspected said premises * * * and at 
that time saw no paper or sacks at the place where the fire was; plaintiff stayed 
at the scene of the fire for three to five minutes, and then returned to the store 
via the entrance into the billiard hall and then through the archway into the 
gent’s furnishing place; at that time he found that the cash register was open, 
and that $1,985.04 was missing from said cash register; that there were no marks 
nor any other indications about said cash register to indicate that any force had 
been applied to said cash register. * * *” 

Appellant contends that he was entitled to recover under either of two clauses 
of the policy defining the term “robbery” as employed therein. One of these was 
‘a felonious and forcible taking of property * * * by putting” the custodian 
“in fear of violence.” We can see under the facts above recited nothing which 
could have put appellant in fear of violence, nor that he was in such fear. 

Another clause of the definition of robbery refers to a similar taking of 
property “by an overt felonious act committed in the presence of” the custodians, 
“and of which they were actually cognizant at the time.” If the fire was ignited 
by an overt felonious act—and we are not enlightened upon this subject—it was 
not committed in the presence of appellant, nor was he cognizant of such an act 
then or at any time. Perhaps the cash was abstracted from the register by means of 
un overt felonious act, but, if so, the act was not committed in the presence of 
appellant, nor was he ever cognizant of it, except through process of imagination. 

The trial judge was right when he instructed the jury to render judgment in 
favor of defendant. 

Judgment affirmed. 

We concur: Stephens, J.; Archbald, Justice pro tem. 





Young v. Smith et al. 


YOUNG v. SMITH et al. No. 13561. 
Supreme Court of South Carolina. Jan. 21, 1933. 
167 Southeastern Reporter 669. 
2. INSURANCE. 


Where certificate insured furniture cleaner against direct loss under its 
guaranty respecting moth-proofing treatment, there was no privity between 
insured’s customer and insurer as to permit customer’s recovery on certificate when 
treatment failed. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE. 

Where furniture cleaner’s customer declared on certificate insuring customer 
directly against moth damage, certificate issued to cleaner held improperly admitted. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Common Pleas Circuit Court of Greenville County; Martin F. 
Ansel, County Judge. 

Action by J. C. Young against Grady T. Smith and another, individually, and 
as partners trading under the firm name of the Royal Cleaners, and another. 
From a judgment for plaintiff, defendants appeal. 

Reversed, with instructions. 

Townes & Wells, of Greenville, for appellants. 

Dakyns B. Stover, of Greenville, for respondent. 

BonHAM, J. 

Plaintiff brought his action to recover damages which he alleges occurred in 
the following manner : 

In consequence of their solicitation by advertisement, he employed the Royal 
Cleaners to treat his certain three pieces of furniture with a preparation known 
as “konate” to be used for eradication of moths and carpet beetles—under a 
guaranty that the furniture would be free of moths and other devastating insects 
for a period of three years after such treatment, and they further guranteed 
to pay all damages or loss sustained by him if the treatment did not completely 
eradicate the moths and insects within the named period. That plaintiff paid this 
defendant the charges made for such treatment. 

That at the same time, and as a part of said agreement between plaintiff and 
defendant the Royal Cleaners, the defendant Lloyds Casualty Company, Inc., on 
September 19, 1930, for value received, issued and delivered to plaintiff its certain 
certificate of insurance whereby it insured and indemnified plaintiff against any 
and all loss or damage that might be sustained by him as the result of the failure 
f the treatment of the furniture with “konate” by the Royal Cleaners to eradi- 
cate moths and insects from the furniture, under the agreement. 

That shortly after this treatment plaintiff’s furniture became infested with 
moths and became: practically valueless. 

After demand, defendants refused payment of damages. The answer was a 
general denial. 

The trial was before Judge Ansel of the county court of Greenville, and a 
jury. At the conclusion of testimony for plaintiff, the defendant Lloyds Casualty 
Company, Inc., moved for a directed verdict on the ground that there was no 
satan of a contractual relationship between that defendant and the plaintiff. 
The motion was denied. The jury found for plaintiff against both defendants, 
who, in due time, moved for new trial on the grounds that it was error to admit 
evidence of liability insurance held by the Royal Cleaners, for error in denying 
motion for nonsuit and directed verdict in favor of Lloyds Casualty Company, 
Inc. on the ground of no evidence of contractual relationship between that 
defendant and plaintiff. This motion was refused. 

This appeal followed on exceptions which are practically similar to the 
grounds upon which motions for directed verdict and new trial were based. 

On trial plaintiff offered in evidence, without objection, a pamphlet issued by 
defendant the Royal Cleaners, advertising “konate,” which contains the following: 
And You Can Have a Lloyds Casualty Company Insurance Certificate Guaranteeing 
The Success Of The Work.” 

[1] It is now objected that this pamphlet should not have been admitted 
because it brought to the attention of the jury the fact that the Royal Cleaners 








1144 The Insurance Law Journal, Vol. 80 {May, 1933 








had indemnity insurance. Respondent replies that the evidence was received with- 
out objection. It is the settled rule that, if evidence is not objected to wher 
offered, its admission may not be made the ground of appeal. In this case, how. 
ever, the error, if error there was, is immaterial, since the same matter is covered 
by the second and controlling issue of the appeal. 

When the certificate of insurance was offered in evidence, defendant objected 
on the ground that “it is an independent contract between the defendants and the 
plaintiff is not a party to it.” It was admitted over this objection on the ground 
that “it is alleged in the third paragraph of the complaint.” 

(2] That paragraph alleges that Lloyds Casualty Company, Inc., for value 
received, issued to plaintiff its certificate of insurance by which it insured plain- 
tiff against loss or damage arising from the treatment of plaintiff’s furniture with 
the “konate” process, by the Royal Cleaners. It was probably because of these 
allegations that defendants did not object to the introduction of the pamphlet 
containing the statement that one using, through the Royal Cleaners, the “konate” 
treatment of furniture, could have a Lloyds Casualty Company certificate guaran- 
teeing the success of the work. Defendants might well have understood from the 
language that the user of “konate”’ would be given a certificate in which the 
user was to be indemnified by name and in terms against loss or damage. When 
the certificate was offered in evidence, it was found that Lloyds Casualty Company 
insured Royal Cleaners against direct loss under guaranty issued by Royal Cleaners 
to J. C. Young. It was simply a certificate of indemnity for the benefit of the 
Royal Cleaners. There is no privity of contract between plaintiff and Lloyds 
Casualty Company. The cases of Piper v. American Fidelity & Casualty Company, 
157 S. C. 106, 154 S. E. 106, and Benn v. Camel City Coach Co., 162 S. C. 44, 160 
S. E. 135, are based on the Act of April 8, 1925 (34 St. at Large, p. 252) amended 
by the Act of March 9, 1928 (35 St. at Large, p. 1238), and hold that it is per- 
missible to join the indemnity company with the insured because the statutes 
create the privity of contract between plaintiff and the indemnity company. The 
insurance company may be sued by one other than the insured when the policy 
contains a provision that in the event of loss payment shall be made to such 
other person. But none of these conditions exist here. The Royal Cleaners guaran- 
teed the plaintiff that their treatment with “konate”’ would be good for three 
years. Lloyds Casualty Company guaranteed to the Royal Cleaners that, if they 
were called on to make good their guaranty to plaintiff, Lloyds would indemnify 
them for it. But Lloyds never guaranteed to do anything for plaintiff. There was 
no contract with any one but the Royal Cleaners. 

[3, 4] Plaintiff declared, in the third paragraph of his complaint, upon an 
express written contract of insurance, evidenced by a certificate, issued and 
delivered to him by defendants, Lloyds Casualty Company, Inc., upon valuable 
consideration. There is an utter absence of evidence of any such contract. The 
certificate of insurance to the Royal Cleaners was therefore improperly admitted 
in evidence. The certificate offered is evidence only of a contract between the 
Royal Cleaners and Lloyds Casualty Company, Inc., to which plaintiff is a stranger. 
It was error to admit it for another reason. It conveyed to the jury the informa- 
tion that the Royal Cleaners carried indemnity insurance. This is against the 
settled rule established by this court. 

In the concurring opinion, concurred in by the majority of the court, in the 
case of Pardue v. Pardue, decided October 5, 1932, and published in 167 S. C. 
129, 166 S. E. 101, 104, this occurs: 

“This court is committed to complete adherence to the doctrine expressed by 
Mr. Justice Woods in the case of Horsford v. Carolina Glass Co., 92 S. C. 236, 
75S. 533; oe: 

“ ‘There can be no doubt on the bench or at the bar, that, in an action by an 
employee against his employer to recover damages for personal injury, both 
reason and authority forbid bringing into the evidence or argument the fact that 
defendant is protected by employer’s liability insurance. Such evidence or argument 
hasa * * * strong tendency to carry the jury away from the real issue and 
to lead them to regard carelessly the legal rights of the defendant on the ground 
that some one else will have to pay the verdict. * * *’ 


“This is the generally accepted principle in the large majority of the jurisdic- 
tions. This court desires it to be understood that it stands squarely by tha: 
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principle as it was announced by that eminent jurist whose words I have quoted.” 

The judgment of the court below is reversed, with instructions to dismiss 
the complaint as to Lloyds Casualty Company, Inc., and to retry the case as be- 
tween plaintiff and the other defendants. 


Blease, C. J., Carter, J., and W. H. Townsend, A. A. J., and M. M. Mann, 


A. A. J., concur. 
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MISCELLANEOUS 


ALLIN, Ins. Com’r, v. AMERICAN INDEMNITY CO. 
Court of Appeals of Kentucky. Dec. 9, 1932. 
55 Southwestern Reporter (2d) 44. 
1. INSURANCE. 


“Insurance commissioner” is ministerial officer with only such powers as 
statute confers upon him (Ky. St. §§ 634, 752, 753). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

2. INSURANCE. 

While statutory discretion of insurance commissioner cannot be controlled 
unless it is exercised arbitrarily, he may be restrained where he undertakes to act 
without authority (Ky. St. §§ 634, 752, 753). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

4. INSURANCE. 

No domestic insurance company can write both ordinary fire insurance and 
automobile insurance (Ky. St. § 687). 

(For other cases, see Insurance, Dec. Dig. § 1.) 

5. INSURANCE. 

Constitutional provision that foreign corporations shall not transact business 
within state on more favorable conditions than domestic corporations does not 
prevent foreign corporation with power to write both fire and automobile insurance 
from writing only one kind of insurance within the state (Const. § 202; Ky. St. 
§§ 634, 687, 752, 753). 

Such constitutional provision (Const. § 202) does not so prevent such 
foreign corporation because, if it is restricted to the writing of only fire 

or automobile insurance, it competes on a basis of perfect equality with 

domestic insurance companies, which are not permitted to write both kinds 

of such insurance. 

(For other cases, see Insurance, Dec. Dig. § 17.) 

6. INSURANCE. 

As respects licensing, insurance commissioner is not concerned with charter 
powers of foreign insurance corporation, but only with what powers it proposes 
to exercise within state (Const. § 202; Ky. St. §§ 634, 687, 752, 753). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

7. INSURANCE. 

Public policy of Kentucky is not opposed to licensing of foreign insurance 
corporation to write only automobile insurance within state, though its charter 
also authorizes it to write fire insurance (Const. § 202; Ky. St. §§ 634, 687, 752, 
753). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Appeal from Circuit Court, Franklin County. 

Suit by the American Indemnity Company against Bush W. Allin, Insurance 
Commissioner for the State of Kentucky. From judgment for plaintiff, defendant 
appeals. 

Affirmed. F 

Bailey P. Wootton, Atty. Gen., and Wm. R. Attkisson, Asst. Atty. Gen., for 
appellant. 


Charles W. Morris and Frank A. Garlove, both of Louisville, for appellee. 
Perry, J. 


This is an appeal from a judgment of the Franklin circuit court, rendered on 
the 5th day of March, 1932, in which it granted to the appellee (plaintiff below), 
the American Indemnity Company, a writ of mandamus against appellant (defend- 
ant below), Bush W. Allin, insurance commissioner for the state of Kentucky, 
commanding him to grant to the plaintiff, American Indemnity Company, the 
authority and license to make and write insurance in the state of Kentucky 
upon automobiles and all other cars and vehicles, including public liability, prop- 
erty damage, collision, fire, burglary, and theft insurance, and to insure the owners 
of such automobiles and all other cars and vehicles against such losses as arise 
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out of ownership, operation, or maintenance of the same, and generally to do and 
perform all other matters and things proper to promote these objects. 

The cause was heard in the lower court upon the plaintiff's petition, motion 
for a writ of mandamus and the defendant’s demurrer thereto, and the agreed 
stipulation of facts filed therewith. The agreed facts thereby appearing are as 
follows: The American Indemnity Company is a corporation organized under the 
laws of the state of Texas, with power to write all types of automobile insurance 
and had for many years been admitted to do such business in the state of Ken- 
tucky. On December 31, 1931, a merger was entered into by and between the 
American Indemnity Company and the American Fire & Marine Insurance Com- 
pany, whereby the latter company was dissolved and ceased to exist; whereupon, 
the American Indemnity Company amended its articles of incorporation so that 
it was authorized and entitled under the laws of the state of Texas to insure, in 
addition to its automobile insurance business, houses, buildings, and other kinds of 
property against loss or damage by fire, lightning, or storm, and to make all kinds 
oi insurance on goods, merchandise, and other property in course of transporta- 
tion, whether on land or water or on any vessel or boat, wherever the same may 
be. After the merger, the American Indemnity Company applied to the insurance 
commissioner for the state of Kentucky for a license to write insurance upon 
automobiles and all other cars as above set out. The insurance commissioner re- 
fused to issue the license solely and entirely upon the reason that by its amended 
articles of‘incorporation, authority had been given to the said American Indemnity 
Company to insure houses, etc., against loss or damage by fire, lightning, or storm. 

We have hereinabove adopted appellant’s statement of facts as made in his 
brief, which is admitted by appellee to be a proper statement thereof. 

Appellant by his appeal here presents the question as to whether, under the 
facts above stated, the commissioner was justified in denying the license applied 
for, which he contends he was, and therefore that the judgment of the Franklin 
circuit court, in commanding him to issue the license, should be reversed, for the 
reason that the American Indemnity Company should be denied a license to do 
business in the state of Kentucky and the insurance commissioner permitted to 
deny the license here applied for, where the law under which an insurance com- 
pany applying therefor is incorporated is in its essence repugnant to the public 
policy of this state. 

Under section 634, Kentucky Statutes, every insurance company not organized 
under the laws of this state is required to manifest certain things to the insurance 
commissioner. It then provides: “And the commissioner, upon being satisfied that 
such company has fully complied with the laws of this state, and is ‘possessed 
of the legal reserve, shall furnish to such agents as the company directs a license 
to transact business as agent for said company under the seal of the insurance 
department.” . 


Further, by sections 752 and 753 of the Statutes, ample power is given the 
commissioner to protect the people of the state against foreign companies and to 
revoke the licenses of those found not to be in sound condition or that fail or 


refuse to comply with the laws of the state when admitted to do business in this 
state. 


[1, 2] The duty and authority of the insurance commissioner, by virtue of his 
office, is well set out in the case of Mutual Life Insurance Company of New York 
v. Prewitt, Insurance Commissioner, 127 Ky. 399, 105 S. W. 463, 465, 32 Ky. Law 
Rep. 298, where this court said: “The insurance commissioner is the creature of 
the statute. He has no authority except that which the statute confers upon him. 
In the state of case in which the statute authorizes him to revoke a license, his 
discretion, unless exercised arbitrarily, cannot be controlled by injunction; but, 
when he undertakes to act in a state of case in which the statute gives him no 
authority to act, he may be controlled by injunction. He is a ministerial officer, and 
his acts beyond the authority conferred upon him by law have no force. The law 
is the source of his authority and all of his acts must be within the limits of that 
authority. It is the province of the courts to construe the statute, and determine 
the scope of his authority.” 

The commissioner in the instant case justifies his refusal to grant a license to 
the American Indemnity Company upon the grounds that it would be against 
public policy to permit the appellee company to transact business in this state, 





aee.|6.|6CU Ae: Ten ii) i ee a TITAN 


1148 The Insurance Law Journal, Vol. 80 [May, 1933 


as it has been authorized by its Texas charter to write both fire and automobile 
insurance, which is a right not given by the laws of Kentucky to its domestic 
companies. His ground assigned for his action requires us to inquire and determine 
whether the public policy of the state in this regard is as by him asserted to be. 

[3] In the case of Eversole v. Eversole et al., 169 Ky. 793, 185 S. W. 487, 
489, L. R. A. 1916E, 593, this court said: “The public policy of a state is de- 
termined by its Constitution and statutes, and, where these are silent, by the 
decisions of its courts. Chreste v. Louisville Railway Company, 167 Ky. 75, 180 
S. W. 49 [L. R. A. 1917B, 1123, Ann. Cas. 1917C, 867]; Union Central Life Insur- 
ance Co. v. Spinks, 119 Ky. 261, 83 S. W. 615, 26 Ky. Law Rep. 1205, 84 S. W. 
1160; 27 Ky. Law Rep. 325, 69 L. R. A. 264, 7 Ann. Cas. 913; Davies v. Davies, 
L. R. 36, Ch. Div. 359; Brooks v. Cooper, 50 N. J. Eq. 761, 26 A. 978, 21 L. R. A. 
617, 35 Am. St. Rep. 793. Hence, when the Legislature speaks within the limits 
of the Constitution, its declaration of public policy is conclusive.” 

We must therefore now refer to the statutory and constitutional provisions 
wherein it has clearly spoken, and as directed in the Eversole Case, supra, for a 
determination of what is the state’s public policy therein announced as to the 
granting of a license upon the agreed facts as here presented. 

Section 687 of the Statutes provides that: 

“Tt shall be lawful for any company organized under this law: 

“‘First. To insure houses, buildings and all other kinds of property against 
loss or damage by fire, lightning, or storm, and to make all kinds of insurance 
on goods, merchandise and other property in course of transportation, whether 
on land or water, or, on any vessel or boat, wherever the same may be. 

‘Second. To make any of the following kinds of insurance: * * * (9) 
upon automobiles and all other cars and vehicles, including public liability, prop- 
erty damage, collision, fire and burglary and theft insurance, and to insure the 
owners of such automobiles and all other cars and vehicles against such losses as 
arise out of the ownership, operation or maintenance of the same, and generally 
to do and perform all other matters and things proper to promote these objects; 
provided, that no company organized under this law for the purposes named in 
the first clause of this section shall undertake either of the risks mentioned in the 
second clause hereof; and no company organized under this law for either of the 
purposes mentioned in the second clause, shall undertake any business mentioned 
in the said first clause, nor shall any such company undertake to do more than 
one of the several kinds of insurance mentioned in said second clause except as 
hereinafter provided; and no company organized under this law shall undertake 
any business or risks not provided for herein.’ ” 

[4] Thus it is seen from the foregoing statute that no domestic corporation 
can insure houses, etc., against loss by fire and at the same time write what we 
may here term “automobile insurance,” and such being the case, appellant contends 
that no foreign insurance company should be permitted to write these two classe. 
of risk, by virtue of the provisions of section 202 of the Constitution, which 
provides: “No corporation organized outside the limits of this state shall be 
allowed to transact business within the state on more favorable conditions than 
are prescribed by law to similar corporations organized under the laws of this 
Commonwealth.” 

We are of the opinion that under this provision it might well be held that a 
foreign company could not here be permitted to write both fire and automobile 
insurance; but such is not the question raised upon this appeal, as the appellee 
is here only seeking, under the license applied for, to write automobile insurance, 
or only one of the two classes of insurance as a domestic company is authorized 
by section 687 of the Statutes. 


It is admitted that the appellee company has been for years engaged in the 
writing of this class of insurance in this state, under a license issued it by the 


commissioner, and that it is now only attempting to obtain permission to continue 
writing the one and same class of insurance. 


[5] That provision of section 202 of the Constitution that foreign corporations 
shall not be allowed to transact business within the state on more favorable con- 
ditions than are prescribed by the laws of Kentucky to similar domestic corpora- 
tions, when fairly interpreted, should not be construed to mean that such foreign 
corporations shall not be allowed to transact business within the state when writing 
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only the class of insurance, as domestic corporations by the state laws are per- 
mitted to write, or that in so permitting, the state would be allowing foreign 
corporations to transact business within the state under more favorable conditions 
than given its domestic companies to write the same class of insurance. 

In the case of National Benefit Association v. Clay, 162 Ky. 409, 172 S. W. 
922, 924, the insurance company sued for a writ of mandamus against the insur- 
ance commissioner to compel him to issue it a license to do business in this state. 
The commissioner there admitted, just as here it is admitted, that the reserves 
and the deposits of the insurance company were satisfactory, but denied the 
license upon the grounds that the charter of the insurance company “does not 
conform to the laws of this state and is inconsistent with our laws.” The court 
in the course of its opinion said: 

“It is not necessary that any foreign corporation, insurance or otherwise, 
seeking authority to do business in this state, should be incorporated or organized 
according to the forms prescribed for the incorporation or organization of do- 
mestic corporations. The laws of each state differ in respect to the manner in 
which corporations may be incorporated and organized to transact business, and 
when a foreign corporation seeks admission into this state it should not be denied 
admission merely because the laws of the state in which it was incorporated and 
organized provide methods of incorporation or organization different from the 
laws of this state, unless it should be that the laws of the other state under which 
it was incorporated are so obnoxious to the laws of this state as that it would 
be against the public policy of this state to permit the foreign corporation to 
engage in business in this state. 

“Section 202 of the Constitution is only intended to regulate and control the 
affairs of the foreign corporation after it comes into this state. Under this section, 
when a foreign corporation comes into this state, no matter how it was incor- 
porated or organized in another state, it will be subject to the laws of this state, 
and cannot do business in this state on more favorable conditions than like 
domestic corporations; and we do not understand that this association assumes 
the right to transact business in this state on more favorable conditions than like 
domestic associations or corporations. When it comes into this state it will be 
subject to the laws of this state and under the supervision and control of the 
insurance department of the state in the same manner as like domestic companies.” 

[6] We deem the reason given by the court for its decision in this quoted 
case as rightly here applicable, and as authorizing it to here be said that the com- 
missioner is not concerned with the question of the charter powers of the appellee 
company, whereby it is authorized to write both fire and automobile insurance in 
states so permitting it, but his proper inquiry is, what is the business, proposed by 
the company applying for a license, to be transacted in this state, and is it one not 
allowed by the laws of this state, or, if licensed, would he thereby be permitting 
a foreign corporation to transact its licensed business within the state under more 
favorable conditions than granted domestic corporations in a similar business? 


[7] Clearly, in granting the license sought by appellee, to write “automobile 
insurance,” or this one class of business, in common with other insurance com- 
panies, both domestic and foreign, in the state writing it, it is not conferring upon 
appellee, a foreign insurance company, the right of here transacting business under 
more favorable or different conditions from the like right granted its own domestic 
companies. Certainly its charter right given it, under the Texas law, to write both 
fire and automobile insurance in other states so permitting it, cannot be held to 
here afford it more favorable conditions under which to write the one class of 
insurance, for which license is asked, than is enjoyed by domestic companies— 
also given the like right of writing but one of the two statutory classes of insur- 
ance permitted by section 687 of the Statutes—therefore the Texas law cannot be 
held repugnant to that Kentucky law or the public policy thereof, inasmuch as it 
does not serve to amplify appellees’ right under its charter to exercise larger or 
— powers than those given domestic companies under the Kentucky law and 
policy. 

Such being our conclusion as to this, it must follow that as the commissione1’s 
granting of the license applied for would contravene neither our constitutional nor 
statutory provisions, it follows that it is not against the public policy of the state, 
nor is it such upon the ground assigned by appellant that inasmuch as by its 





1150 The Insurance Law Journal, Vol. 80 [ May, 1933 


charter powers given it under the laws of the state of Texas, where incorporated, 
it has the right to write both automobile and fire insurance in other states where 
permitted to do so. This larger right, given it to operate in Texas and other states 
so authorizing it, affords it no advantage over domestic companies when operating 
in Kentucky when here confined by and restrained under its laws to writing put 
the one kind of insurance, as it has here applied for. 

Such being our conclusion, it follows that the learned chancellor below 
properly interpreted and applied the law applicable to the case at bar and there- 
fore rightly commanded the appellant insurance commissioner to issue appellee the 
license applied for. 

Therefore the judgment is affirmed. 


SPORL v. NEW YORK INDEMNITY CO. No. 31743. 
Supreme Court of Louisiana. Nov. 28, 1932. 
Rehearing Denied Jan. 30, 1933. 
145 Southern Reporter 771. 
1. INSURANCE. 

Insurance agent held entitled to recover against insurer for loss of commissions 
from refusal to accept risks, notwithstanding agency contract reserved to insurer 
right to withdraw authority from agent to write insurance without notice and 
called for commissions on net premiums collected and policies actually issued. 

Notwithstanding contract reserved to insurer the right, without pre- 
vious notice, to withdraw authority from the agent to write any classi- 
fications of risks or classes of insurance, and provided that the agent was 

to receive a commission on the net premiums collected and received by 

the agent, and premiums were to be paid only on such policies as were 

actually issued, agent was entitled to recover commissions lost through in- 
surer’s refusal to accept risks secured, since agent could not be compelled 

by insurer without notice to expend his time and services and his money 

fruitlessly in securing risks not desired by insurer, and since, if insurer 

desired to exercise its right to reject all of the risks secured by agent, it 
should have notified agent at the beginning that the risks he was then 
procuring were not wanted. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, 
Judge. 

Suit by Cyprian A. Sporl against the New York Indemnity Company. From 
a judgment maintaining defendant’s exception of no cause of action, plaintiff 
appeals. 

Annulled and reversed, exception of no cause of action overruled, and suit 
remanded, with directions. 

C. A. Sporl, Jr., and Robert G. Polack, of New Orleans, for appellant. 

J. C. Henriques and William W. Ogden, both of New Orleans, for appellee. 

LAND, J. 

Plaintiff has sued defendant company for a commission of $8,895.92, alleged to 
be due on workmen’s compensation and public liability risks secured by plaintiff 
for defendant company, under a general agency contract to represent defendant 
company for the purpose of securing insurance in the city of New Orleans and 
vicinity, including a number of parishes in this state. 

Defendant company filed an exception of no cause of action to plaintiff's 
petition, and, from the judgment maintaining this exception, plaintiff has appealed. 

The general agency contract upon which plaintiff sues was entered into by the 
parties on February 9, 1925, to take effect as of April 1, 1925, and to continue ir 
operation and effect until April 15, 1926, when it was canceled by mutual consent. 

Accepting as true the well-pleaded allegations of fact in plaintiff’s petition, 
for the purpose of disposing of the exception, we have the following state 6! 
tacts: 

Plaintiff at all times, between the inception of the contract and its termination, 
fulfilled all of his obligations thereunder, and more particularly his obligation to 
canvass thoroughly and efficiently the territory allotted to him, and to submit all 
casualty risks procured by him to defendant company. 

In the performance of his obligations, under the contract, plaintiff secured 
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and submitted to defendant company, between April 1, 1925, and April 15, 1926, 
workmen’s compensation and public liability risks, the net premiums of which 
amounted to the sum of $118,612.24. 

Notwithstanding full and complete performance on the part of plaintiff of 
his obligations under the contract, defendant company arbitrarily refused to 
insure the risks as they were from time to time submitted to it, while requiring 
plaintiff to continue to submit the risks to it under the terms of the general 
agency contract, in violation and breach of the letter and spirit of that contract. 

As a result of defendant’s unwarranted and unreasonable refusal to insure 
the risks submitted, plaintiff was forced to place this insurance with various 
general agents of other casualty insurance companies, receiving from these 
general agents only 10 per cent. of the net premiums collected by him, instead of 
the 172 per cent. of the net premiums on compensation insurance, and 17% per 
cent. of the net premiums on public liability insurance, instead of the 25 per cent. 
which plaintiff would have received from defendant company had the company 
complied with its agreement. 

As a result of defendant company’s unwarranted and unreasonable violation of 
the contract in refusing to insure the risks submitted to it, plaintiff suffered loss 
to the extent of the difference between a commission of 17% per cent. and a 
commission of 10 per cent. of the amount of the net premiums on workmen’s 
compensation insurance, and the difference between 25 per cent. commission and 
i7% per cent. commission of premiums on public liability insurance, or, in other 
words, the sum of $8,895.92, or 7% per cent. of the aforesaid net premiums. 

[1-3] In our opinion, plaintiff has sufficiently set out a cause of action in his 
petition against defendant company. 

It is true that defendant company reserved in its contract with plaintiff “the 
right at any time without previous notice to withdraw authority from the agent 
to write any classifications of risks or classes of insurance.” 

While a reservation of this character is general enough to include the right 
to refuse individual pieces of insurance, and is a valid restriction under well- 
considered cases, yet contracts are to be construed in a reasonable way. It is not 
to be supposed that either party to the contract in this case contemplated that 
plaintiff was to support himself and travel at his own expense procuring risks 
for defendant company, and that the company should be at liberty to reject these 
risks in globo whenever it should see fit, without compensating plaintiff or even 
reimbursing him his actual expenses. 

If defendant company desired to exercise its right to reject all of the risks 
secured for it by plaintiff, it should have notified plaintiff in the beginning that 
the risks he was then procuring were not wanted, and would not be accepted by 
the company at all in the future. Had defendant company done so, plaintiff would 
have been given full and fair opportunity to protect himself by entering into a 
general agency contract with some other insurance company that was willing to 
take such risks. Plaintiff cannot be compelled by defendant company, without 
notice, to expend his time, his services, and his money fruitlessly in securing risks 
not desired by the company, and is entitled to recover the commissions sued for 
in the present case, notwithstanding the provisions in the contract that the agent 
is to receive “a commission on the net premiums collected and received by the 
agent,” and that “the commissions herein provided are to be paid only on such 
policies as are actually issued within the period during this agency continues 
***” Paragraphs 6 and 9 of the contract. 

Any other construction placed upon the contract would strike it with nullity 
as containing a potestative condition. It is elementary, however, that when a 
contract is capable of two interpretations, one of which will save it and the other 
condemn it, that interpretation must prevail which will save the contract. 

[4] 2. It is true that plaintiff’s suit for commissions has been brought nearly 
five years after the commissions became due, but this delay does not affect plain- 
tiff’s cause of action, since no prescription has been pleaded by defendant company. 

It is therefore ordered that the judgment appealed from be annulled and 
reversed. 

It is now ordered that the exception of no cause of action be overruled; 
that this suit be remanded to the court below; that it be reinstated on the docket 


of the court, and proceeded with in due course; and that defendant company pay 
all costs. 





The Insurance Law Journal, Vol. 80 [May, 1933 


MARYLAND CASUALTY CO. OF BALTIMORE, MD., 
v. BECKHAM. No. 30163. 
Supreme Court of Mississippi, Division B. Oct. 24, 1932. 
143 Southern Reporter. 
Syllabus by the Court. 
1. INSURANCE. 

Terms of public liability policy are construed favorably to insured wherever 
reasonably possible, particularly exclusion clauses. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Public liability policy, issued to garage owner, excluding automobiles used by 
assured or employees did not exclude automobile driven by employee, after wash- 
ing it, to dry out ignition. 

Policy provided that it did not cover any accident caused directly or 
indirectly by any automobile owned or used by the assured or by any 
employee of the assured in charge of any such vehicle. The word “used,” 
as used in the policy, means to put, or to convert, to one’s own service, 
and did not include that which is a direct part of service to another. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Circuit Court, Neshoba County; D. M. Anderson, Judge. 

Action by A. J. Beckham against*the Maryland Casualty Company of Balti- 
more, Md. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Dunn & Snow, of Meridian, for appellant. 

W. W. Pierce, of Philadelphia, for appellee. 

GrirFitH, J. 

Appellee sued on a public liability accident policy, and from the judgment in 
his favor this appeal is prosecuted. The insured was in the business of operating 
a garage and service station in Philadelphia in this state, and among other work 
regularly done by the insured was the washing and greasing of automobiles. 
This service including that of sending to the home or place of business of the au- 
tomobile owner to obtain the car, and the return of the automobile to the owner 
when the work was finished. On the occasion in question the insured had sent 
for the automobile, and, in washing the vehicle, water had got into the ignition 
system, rendering it necessary that, among other means of drying out the ignition, 
the automobile be driven around for a short time. This was done by an employee 
of the insured, and while this employee was directly so engaged he negligently 
collided with and injured appellee. 

[{1, 2] The sole question presented is whether the injury came within one of 
the numerous exceptions inserted in the policy. The principal or general insur- 
ance paragraphs plainly cover the injury and liability here sued on, but it is con- 
tended that under special paragraph six injuries such as this are excluded. The 
pertinent parts of said paragraph six are as follows: “This policy does not 
cover * * * (5) any accident caused directly or indirectly by any automobile ve- 
hicle * * * owned or used by the assured or by any employee of the assured in 
charge of any such vehicle. * * * ” The automobile admittedly was not owned by 
the insured, and thus the question is whether the vehicle was being used by the 
insured in the sense of said exclusionary paragraph. In other words, whether the 
automobile was at the time being used by the insured, or whether it was being 
serviced. 

The terms of an insurance policy are construed favorably to the insured 
wherever this may reasonably be done, and particularly is this true in respect to 
exclusion clauses. The word “used” must be interpreted in this policy to mean 
to put, or to convert, to one’s own service; it does not include that which is a di- 
rect part of the service to another, as was this case. See 8 Words and Phrases, 
First Series, page 7228 et seq. 

Affirmed. 





